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Current Topics. 

VoLUNTARY OvUSTER—BURDEN OF PROOF IN AN ACTION 
FOR BREACH OF COVENANT—SWAMP LAND AND RAILROAD 
GRANTS.— In the case of The Hannibal & St. Joseph R. R, 
v. Morgan, decided at the May term of the Supreme Court of 
Missouri, and published in this issue, two questions were 
passed upon for the first time in this state, viz: 1st. What 
is necessary to show a paramount title under the act of Con- 
gress of September 28th, 1850, in a contest between the 
“Swamp Land Grant” and the “ Railroad Grant,” under the 
act of Congress of June 10th, 1852? 2d. When a grantee 
with covenant of warranty, voluntarily surrenders posses- 
sion of the land conveyed to the party whom he thinks holds 
the paramount title, without any eviction, he assumes the 
whole burden of proof inestablishing the adverse paramount 
title to which he has yielded ; and the possession should only 
be surrendered after claim or demand made therefor. 


HAMILTON V. MARKS ET AL. OUVERRULED.—The Supreme 
Court of Missouri have re-examined the above case, which will 
be found reported in 52 Mo. p. 78, and have reached a con- 
trary corclusion on one of the points there ruled. The opin- 
ion was filed on the first Monday of the present term at 
Jefferson City, in the same case, on a second appeal, and the 
questions examined are identical with those passed upon in 
the first appeal. Judge Wagner delivered a very lengthy, able 
and exhaustive opinion which we publish in this number, and 
in which he reviews the entire field of English and Ameri- 
can cases, and reaches the following conclusions: First. The 
holder of the negotiable paper, for value, without notice, can 
recover on it, though taken under circumstances that would 
have excited the suspicions of a man of ordinary prudence ; 
and in order to destroy the title of such holder, it must be 
shown that he took it mala fide, or with actual notice of its 
infirmity. Second. When it is shown that such paper was 
obtained by fraud, or was fraudulently put in circulation by 
the payee, the burden is on the holder to show that he took it 
honestly, for value, without notice of the fraud. The caseisa 
very important one, and the opinion of Judge Wagner will 
rank as one of the ablest ever delivered on the subject. 


ACTIONS AGAINST RECEIVERS OF OTHER CouRTS.—In the 
opinion of Hon. John M. Love, pronounced in the United 
States Circuit Court for the District of Lowa, in the case of 
Thompson v. Scott, which we print in this number, our 
readers will find one of the most exhaustive and cogent argu- 
ments against the novel claim, which has been set up by two 
or three American courts, that a receiver appointed by a court 
of equity is amenable to an action on account of the subject 
matter of his office, in any other court. We have taken oe- 
casion, heretofore, to express our opinion on this subject, 
ante pp. 434, 715, and we will not, therefore, attempt to add 
anything to what the learned judge has said, except that the 
whole question would seem to resolve itself into a conclusion 
something like this: that the courts of justice find it to their 
interest and convenience to trust and respect co-ordinate 
courts ; that a court of justice is under as great an obliga- 
tion as an individual to mind its own business, and, finally, 
where one court intermeddles with the business of another 
court, by entertaining suits against a receiver of such court, it 
promotes vexatious litigation, multiplication of suits, unnec- 
essary accumulation of costs, unseemly conflicts of jurisdic- 


quired by a sale, by the court appointing the receivers, of the 
property in his custody. If the American courts yield to 
this new-fangled doctrine, time will prove it to be an unmixed 
and pestiferous evil. 


JURISDICTION OVER CEDED LANDs.—We reprint in an- 
other place from the Army and Navy Journal, an extremely 
able and judicious article, evidently written by one of the 
professors of the West Point Military Academy, on the sub- 
ject of the exclusive jurisdiction of the United States over 
lands which have been ceded by the states to the United States 
for federal purposes. The discussion takes its origin in an at- 
tempt on the part of the authorities of the state of New 
York, to prosecute in one of the criminal courts in that state, a 
cadet of the West Point Military Academy,who shot a citizen, 
while on duty as a sentinel, on the ground of the academy. 
We are by no means disposed to disparage the so-called 
doctrine of state rights. We believe that the highest inter- 
est of the American people consists in preserving with 
a jealous care the boundaries which have been established by 
the constitution between the jurisdiction of the federal and 
that of the state governments. Of late years, this boundary 
line has been more frequently overstepped by the general 
government than by the states; but in this case the contrary 
is true. We believe that, unless we are mistaken as to the 
facts, the New York court, in which this cadet has been in- 
dicted, has no more jurisdiction to try and punish him, than 
it would have if the homicide had been committed in the 
Republic of France. When he did the act, he stood upon the 
soil of a separate and distinct sovereignty, performing as he 
supposed a duty enjoined upon him by the laws of that sov- 
ereignty, and by his military superiors who were exclusively 
the officers of that sovereignty. 


FINALTY OF DECREES OF CONFIRMATION OF MEXICAN 
AND SPANISH GRANTs.—We have received from Sumner 
Whitney & Co., of San Francisco, a pamphlet containing the 
opinions of Mr. Justice Field, and Judges Hoffman and 
Sawyer, delivered in the Circuit Court of the United States 
for the District of California, at San Francisco,September 4th, 
1876, in the cases of United States v. Flint e¢ al.; United 
States v. Throckmorton et al.; United States v. Carpenter 
et al., settling the above question. The opinions are very 
lengthy, the substance of the decisions being as follows : 

1. The obligation to which the United States succeeded, 
under the stipulation of the treaty by which California was 
acquired, was political in its character, and provision was 
made for its discharge by the Act of March 3d, 1851. By 
this act, a special tribunal was created for the settlement of 
claims to land in California, of Spanish and Mexican origin ; 
and the jurisdiction conferred upon the courts empowered to 
review its decisions was. inits nature, exclusive. 2. Final 
decrees, touching the validity of such claims, rendered by 
these tribunals, are conclusive and fina] between claimants and 
the United States. Such decrees are not open to review in 
any court. 3. The frauds for which judgments are impeach- 
able in courts of equity are collateral acts, extrinsic to the 
merits. They are acts by which the successful party has pre- 
vented his adversary from presenting the merits of his case, 
or by which the jurisdiction of the court has been imposed 
upon. The disqualification of the judge by interest or con- 
sanguinity ; collusion between the parties to obtain a decision: 





tion; confusion of rights, and casts clouds upon the title ac- 


injurious to a third person; the purloining of an adversary’s 
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testimony ; the service of process in such a manner as to de- 
feat its purpose; false representations that the parties are 
really before the court; are examples of such frauds as _ ren- 
der the judgment impeachable. But, where the matter in- 
volved has been once tried, or so put in issue that it might 
have been tried, the judgment rendered is the highest evi- 
dence that the alleged fraud did not exist, and estops the par- 
ties from asserting the contrary. The judgment settled the mat- 
ter otherwise ; it became res judicata. 4. Purchasers of lands 
under final decree of confirmation can not be disturbed upon 
charges of fraud in the prosecution of the claims confirmed, 
and a vague allegation of notice of such fraud. Such pur- 
chasers have a right to rest in confidence upon the decree. 
5.. After the decision of the commissioners, the control of 
proceedings, whether to prosecute an appeal or to dismiss the 
same, rested exclusively with the attorney-general ; and the 
propriety or legality of his action in any case was not the 
subject of review by any tribunal, and it could only be re- 
voked by the appellate court upon his own application.- In 
coming to a determination on the subject, he was not re- 
stricted to an examination of the transcript transmitted to 
him; he could look into the archives of the former govern- 
ment, the reports of officers previously appointed to examine 
into the subject of land titles in the state, the records of the 
land department at Washington, and any correspondence ex- 
isting between Mexico and the United States respecting the 
title. 6. When the United States enter the court as a liti- 
gant, they waive their exemption from legal proceedings, and 
stand upon the same footing with private individuals; and, 
therefore, if on a consideration of all the circumstances of a 
given case, it be inequitable to grant the relief prayed 
against a citizen, such relief will be refused by a court of 
equity, though the United States be the suitor. 7. In the ab- 
sence of an Act of Congress, the power of the attorney-gen- 
eral to institute proceedings to vacate these decrees of confir- 
mation is doubtful. 8. Whether the issue of a previous grant, 
of eleven leagues to a claimant, disqualifies him from receiy- 
ing a second grant, is a question of law, and any error in its 
decision could be corrected only on appeal. 9. The subject 
of surveys of confirmed claims is under the control of the 
land department, and its action is not subject to the super- 
vision of the courts, however erroneous. 

UNITED STATES SUPREME CouURT—WHEN CAUSES WILL 
BE TAKEN Up Our or THEIK ORDER. —Section 949 of 
the Revised Statutes is as fullows: “When a state is a 
party, or the execution of the revenue laws of a state is 
enjoined or stayed, in any suit in a court of the United 
States, such state, or the party claiming under the revenue 
laws of a state, the execution whereof is enjoined or stayed, 
shall be entitled, on showing sufficient reason, to have the 
cause heard at any time after it is docketed, in preference to 
any ciyil cause pending in such court between private par- 
ties.” In the case of Hogev. The Richmond and Danville 
Railroad Company, before the Supreme Court of the United 
States, during its present term, the defendant, a stockholder 
in another railroad company, had obtained an injunction in 
a Circuit Court of the United States against the taxing offi- 
cers of the state of South Carolina, restraining them from 
levying and collecting, and, against the last named company, 
restraining it from paying, any taxes upon the property of 
that company within that state, for state, county, or muni- 
cipal purposes, upon the ground that by its charter the com- 
pany was exempt from such taxation. An appeal was taken 
from that decree to the United States Supreme Court, and 
the attorney-general thereupon moved, under the above sec- 
tion of the Revised Statutes, that the cause should be set 
down for hearing at an early day, in preference to civil 





cases between private parties. The Chief Justice, in deliver- 
ing the judgment of the court upon this motion, said: 
“ The original act to which this section of the revision is appli- 
cable was passed June 30, 1870. 16 Stat. 176. Until that time 
the order of hearing causes in this court was regulated almost 
entirely by rule, and we then held that the only cases of gen- 
eral public interest which should be taken up out of their reg- 
ular order, were those in which the question in dispute would 
embarrass the operations of the government while it remained 
unsettled. United States v. Fossatt, 21 How. 445. The stat- 
ute is not imperative. It does not provide that all cases in 
which the execution of the revenue laws of the state is en- 
joined or stayed shall have preference over others upon the 
docket, but only such as, upon showing, the court is of the 
opinion should be heard out of their order. The court must 
determine what is sufficient reason for this preference under 
all circumstances of the case. In the present crowded state 
of our docket it is incumbent on us to take care that injustice 
is not done to private parties by the unnecessary advancement 
of causes affecting public interests. To that end we now 
hold, that we will not give preference to cases in which the 
execution of the revenue laws of a state is enjoined. unless it 
sufficiently appears that the operations of the government of 
the state will be embarrassed by delay. The Illinois Railroad 
Tax cases, heard out of their order at the last term, may be 
referred to for the purpose of illustration. There the ques- 
tion was as to the constitutionality of the law under which 
all the property of railroad corporations in that state was 
taxed. The courts of the state had decided in favor of the 
validity of the law, and the Circuit Court of the United States 
against it. The cases were class cases, and their determina- 
tion would dispose of many other suits of the same character, 
then pending in the circuit court, in which interlocutory in- 
junctions had been allowed. In addition to this, it was shown 
that the action of the circuit court, in granting such injunc- 
tions, practically suspended ‘the enforcement of the revenue 
laws of Illinois as against railroad corporations, as well as to 
the taxes assessed upon the capital stock and franchises of all 
other corporations in the state, except so far as such corpo- 
rations voluntarily pay such taxes.’ Under such circumstances 
it is easy to see that questions of great public interest were 
involved, and that the operations of the government of the 
state would be embarrassed so long as they remained unde- 
termined by this court. Sufficient reason was shown, and the 
causes were accordingly advanced. But here no such cir- 
cumstances exist. The injunction operates only upon the 
property of a single corporation. The vaiue of the property, 
or the amount of the revenue to be derived from it, is not 
shown. No question affecting the power of the state to 
tax other property is involved. The only dispute is as to 
the liability of the property of this single owner to taxation. 
The actual amount in controversy may be, and probably is, 
much less than that in very many other cases waiting their 
turn to be heard in the regular call of our docket. No dis- 
puted principle of law affecting any other case is, so far as 
we can discover from the record, presented for our deter 
mination. We, therefore, deny the motion upon the showing 
now made; but, as we have not before announced in so 
formal a manner the rule of practice which we have estab- 
lished for our government under this statute, leave is granted 
to the appellant to renew the motion, if the defects which 
now exist in the showing can be supplied.” ; 


LIABILITY OF A JUDGE FOR JUDICIAL ACTS—JUDGE 
BENEDICcT’s CASE.—The general term of the New York Su- 
preme Court for the First Department has reversed the de- 
cision of Judge Van Brunt, and the special term, in the case 
of Lange v. Benedict, 1 Cent. L. J. 591; 2 Cent. L. J. 38. 
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The action, it will be remembered, was brought to recover 
for the unlawful imprisonment of the plaintiff by the de- 
fendant. The plaintiff was indicted, tried and convicted at 
a term of the Circuit Court of the United States for the 
Southern District of New York, held by the defendant of 
the crime of larceny committed by stealing mail bags of the 
value of less than $20. By the act of Congress defining the 
offence and its punishment, it rendered the plaintiff liable 
to be sentenced to pay a fine not exceeding $200, or to be im- 
prisoned not exceeding one year. In finally disposing of the 
case, the defendant imposed both these punishments upon 
him. The plaintiff paid the fine, and applied to be released 
from custody by means of the writ of habeas corpus, because 
he had suffered one of the alternative punishments provided 
for the offence. That was denied, and the court, by order 
entered, directed the sentence which had been pronounced to 
be vacated, and then sentenced the plaintiff to one year’s im- 
prisonment upon his conviction. He had then been in cus- 
tody five days, and afterwards applied to the Circuit Court 
of the United States, where the Circuit Judge, Lewis B. 
Woodruff, the District Judge of the Southern District, Sam- 
uel Blatchford, and the defendant were upon the bench pre- 
siding, for a writ of habeas corpus to discharge him from 
further imprisonment because of its illegality. The applica- 
tion was heard, and, after being considered, was denied. He 
then applied for another writ of habeas corpus, which, to- 
gether with a writ of certiorari, was issued by the Supreme 
Court of the United States, and, upon the hearing had on the 
return made to both writs, the plaintiff was discharged from 
custody, the court holding that he could not lawfully be 
sentenced to imprisonment after what had transpired in the 
case. Ex parte Lange, 18 Wall. 163. After that, this. action 
was brought against the defendant for false imprisonment. 
A demurrer was interposed, and sustained by the court 
below. 

In reversing the decision of the special term, the court say 
(14 Alb. L. J. 313): “The rule by which judicial officers have 
been exonerated from liability for the consequences of their 
decisions, has gone much further than is required for the pro- 
tection of the defendant. In Yates v. Lansing, 5 Johns. 282, 
the assertion was approvingly mentioned, ‘that no authority 
or semblance of an authority’ had been urged for an action 
against a judge of record for doing anything as judge; that 
this was never before imagined, and no action would lie 
against a judge for a wrongful commitment, any more than 
for an erroneous judgment. Id. 294. And that principle 
was affirmed afterward in the same case by the court of 
errors. 9 Id. 396. And to the same effect are Jenkins v. 
Waldron, 11 Id. 114; Vanderheyden v. Young, Id. 150; Wil- 
son v. Mayor of New York, 1 Denio, 595; Weaver v. Deven- 
dorf, 3 Id. 117; Bradley v. Fisher, 13 Wall. 335. In the case 
of The Rochester White Lead Co. v. The City of Rochester, 
3 Conn. 464, it was said that ‘whenever duties of a judicial 
nature are imposed upon a public officer, the due execution 
of which depends upon his own judgment, he is exempt from 
all responsibility by action for the motives which influence 
him, and the manner in which such duties are performed.’ [d. 
466. To secure this immunity, it is sufficient that a case re- 
quiring judicial action is presented to the judge. Hannan v. 
Brotherson, 1 Denio, 537 ; Sands v. Hells, 19 Barb. 283. The 
defendant’s right to exemption from personal liability in this 
case rests upon still more cogent circumstances than those 
already relied upon. For the decision of the United States 


Supreme Court, to which he was bound to subordinate his 
action, had previously affirmed the existence of the author- 
ity which he exercised in changing the punishment. Cheangke 
v. United States, 3 Wall. 321; Bassett v. United States, 9 Id. 
88. In the last case the person proceeded against had pleaded 





guilty to an indictment, and had been sentenced to imprison- 
ment, and was actually sent to prison in pursuance of the 
sentence. A few days after that he was brought again into 
court by means of a writ of habeas corpus, and, on the dis- 
trict attorney’s motion, the judgment was set aside, and the 
prisoner had leave to withdraw his former plea of guilty. 
This was all done during the same term, as it was in the case 
of the plaintiff, and the court unanimously held it to be 
proper. That was not done bccause the proceeding was 
favorable to the defendant, but for the sole reason that dur- 
ing the same term the court had full power to control and 
change its judgments. And that subject was very fully dis- 
cussed, and the authorities cited upon which the principle 
rested, by Mr. Justice Clifford, in his opinion in Ex parte 
Lange, 18 Wall. 191-5, and a decision of the same nature was 
made after the execution of the sentence had commenced, by 
reducing the term for which transportation had been pro- 
vided, in the case of Rex v. Price, 6 East, 323, 327. The cir- 
cuit had no power, even if it had the disposition, to gainsay 
or deny the accuracy of the legal principle sanctioned by the 
case of Bassett v. United States, supra. It not only had 
the power, but it was bound to conform its action to the 
principle maintained by that authority. That was obligatory 
upon the defendant at thetime, as positive legislation would 
have been. And he appears to have acted under its sanction. 
At that time his action was strictly lawful, and it can not be 
denied but that the authority of that case then afforded him 
complete protection for the change made in the sentence, and 
it would probably be conceded to continue to do so had it 
not been since impaired as authority by the final decision 
made in the plaintiff’s favor. Under the doctrine of that 
case, he was vested with clear jurisdiction over the subject- 
matter brought before him, and it at the same time, indicated 
the manner in which it should be exercised by him. That it 
was, as the learned justice stated in his opinion in the plaint- 
iff’s favor, that it had been decided ‘in general terms withou 
much consideration’ (18 Wall. 167), could not change its effect 
as authority where it was followed by the circuit court. 
The defendant presiding there could not .then, with the 
least propriety, have assigned that as a reason for disre- 
garding it as authority. The decision was then in full force 
as it had been made. It was promulgated by the court in its 
published reports as a proper exposition of the law, and it 
would be exceedingly unjust under such circumstances to 
render the defendant’s protection dependent upon the views 
afterward taken to correct it by the court that had pro- 
nounced it. That tribunal could correct it as it has, when it 
was discovered to be wrong, but he had no such power over 
it. It was his duty to conform his official action to it, and 
for that it can not be that he can be held personally liable be- 
cause the authority of the decision has since been superseded 
by another. His conduct, on the other hand, should be so 
far sustained as to secure him immunity the same as it would 
have been if a statute had existed in favor of it, which the 
legislature afterward repealed. For future purposes, the re- 
peal obliterates the law the same as though it had never been 
enacted. But acts previously performed are still maintained 
by force of the law which sanctioned them at the time of 
their occurrence. This principle is too familiar to require 
the citation of authorities for its support, and all its reasons 
are applicable to the case now before this court. 

The principle invoked for the support of this action would 
sanction suits against judges for their official acts in a large 
class of cases, if it should receive the approval of the courts. 
It would be difficult toexclude from its comprehension any 
cases where imprisonment should be pronounced or contin- 
ued which might afterward be declared not to be warranted by 
the final view taken of the law. No authority has gone so 
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far as that, and it is not probable that any will be hereafter 
so widely extended. The settled principle, on the contrary, 
is that a judicial officer, in exercising the authority vested in 
him, shall be free to act upon his own convictions without 
apprehension of personal consequences to himself. Liability 
to answer to every one who might feel himself aggrieved by 
the action of the judge, would be inconsistent with the pos- 
session of this freedom, and would destroy that independence 
without which no judiciary can be either respectable or use- 
ful. Bradley v. Fisher, supru 347. 





The Legal Effect of Annexation of Chattels to the 
Soil of Another with his Consent, or Under a Con- 
‘tract, Express or Implied, as to their Removal.—I.* 
The influence of the intention of the parties in determining 
whether or not, by annexation to the realty, an article has lost 
ite chattel nature and become part of the realty, is well illus- 
trated by the cases discussing the subjects of this chapter. Pr/- 
ma facie, all buildings, and especially dwelling houses, belong 
to the owner of the land on which they stand, as part of the 
realty ; and the burden of proof is upon those who claim that 
they are personal property, to show that they retain that char- 
acter... And perhaps it may be said that, in the absence of 
circumstances showing a contrary intention, the same rule 
applies to all other actual annexations to the soil.?_ It is, how- 
ever, well settled that, with the limitation stated below, the 
character of personal property, and the right of removal 
thereof as against the owner of the soil, may be preserved 
by an agreement previous to its annexation, between the 
owner of the soil and the owner of the chattel, that the same 
shall be considered as personal property removable by its 
owner, notwithstanding its annexation to the soil ;3 though 





* From the advance sheets of Mr. Ewell’s forthcoming work on Fixtures. 

This chapter is not intended to include the discussion of questions 
arising out of the ordin relations of landlord and tenant, vendor and 
vendee, etc., nor of questions arising between those parties, which are 
reserved for future chapters. 

1See Howard v. Fessenden, 14 Allen, 128 (1867); Madigan v. Mc- 
Carthy, 108 Mass. 307 (1871); Fisher v. Saffer, 1 E. D. Smith, 611 (1852); 
Smith v. Benson, 1 Hill, 176 (1841); Chatterton v. Saul, 16 Ill. 148 
(1864) ; Dooley v. Crist. 25 Ill. 551, 556 (1861); Meyers v. Schemp, 67 

ll. 469 (1878); Goff v. O'Conner, 16 Il]. 421, 423 (1855) ; Curtiss v. Hoyt, 
19 Conn. 165 (1848). See, however, Rogers v. Woodbury, 15 Pick. 156 
(1882), cited post Remedies. 

?See Holland v. Hodgson, L. R. 7 C. P. 828, 384 (1872): Brown v. 
wey oe 81 Iowa, 146 (1870); and cases cited ante, p. 32. 

* Howard v. Fessenden, 14 Allen, 124, 128 (1867); First Parish of 
ed Jones, 8 Cush. 184, 190 (1851); Curtis v. Riddle, 7 Allen, 
187 (1863); Doty v. Gorham, 5 Pick. 487 (1827); Wells v. Banister, 4 
Mass. 514 (1808); Taft v. Stetson, 117 Mass. 471 (1875); Hartwell v. 
Kelly, 117 Mass. 237 (1875); Feimster v. Johnson, 64 N. C. 259 (1870); 
Aldrich v. Parsons, 6 N. H. 555 (1834); Harris v. Gillingham, 6 N. H. 
9 (1882) ; Coleman v. Lewis, 27 Penn. St. 291 (1856); Hunt v. Bay State 
Tron Co., 99 Mass. 279 (1867); Smith v. Benson, 1 Hill, 176 (184i); Al- 
exander v. Touhy, 13 64 (1874), also holding that where the lease 
provided that the tenant might remove the buildings at the expiration 
of his term, such provision could not be construed as prohibiting their 
removal during the continuance of the term; Dame v. Dame, 38 N. H 
429 (1859) ; v. Kendall, 111 Mass. 297 (1873). Goodman v. Han- 
nibal & St. Jo. R. R. Co., 45 Mo., 33 (1869); Curtiss v. Hoyt. 19 Conn. 
165 (1848); Osgood v. Howard, 6 Me. 452 (1830); Jewett v. Partridge, 

. 243 § 835). See, however, Ford v. Cobb, 20 N. Y. 344, 350 (1859), 
per Denio, J.; Tifft v. Horton, 52 N. Y. 377, 880 (1873), cited post, in 
this chapter. 

Gas pipes belonging to a gas company, laid in the streets of a city by 
permission of the corporate authorities, do not become the property of 
the city as oa of the realty, but remain the personal property of the 
company, are taxable oe the comyany as a port of a ‘‘ manu- 
fi establishment.” Memphis Gas Light Co. v. The State, 6 Cold. 
810 (1869). In Taft v. Stetson, supra, A. placed upon the land of B. a 
steam engine and boiler set in brick laid with mortar, under an agree- 
ea. which they were to continue to belong to A. with the right of 
removal whenever he saw fit. B. afterwards mortgaged the land to A., 
who subsequently took possession for breach of condition, and after- 
wards removed and sold the engine and boiler. On a bill to redeem 
from the it was held, that the engine and boiler were the 


rigege, and that therefore A. was not accountable to B. for their 
v. Williams, 8 Pick. 402 (1829), where a town house 





 aavensar property of A., and did not pass by and were not included in ; 
mo 
value. 


if annexed wrongfully or voluntarily without such an agree- 
ment, express or implied, it becomes the property of the 
owner of the soil, as stated in a previous chapter. This right 
of removal is also valid as against the assignee of the owner 
of the soil, with notice of such an agreement ; and a recovery 
of the land in an action to recover the possession thereof, 
brought by the owner or his assignee with notice, does not 
divest the title of the builder in the house.‘ 

A limitation to the right of the parties to change, by their 
agreements, the status of property from that which the law 
would assign to it in the absence of a special agreement, has, 
however, been made in some cases, and the rule has been stated 
to be, that whether an agreement shall preserve the charac- 
ter of personalty in things so affixed to the freehold, as that 
but for such agreement, they would become part of the realty, 
depends upon their essential character, and the mode in which 
they are annexed, e. g., whether they can be removed with- 
out serious damage to the freehold, or substantially, destroy- 
ing their own qualities and value.s Where the rights of third 
parties intervene, the propriety and necessity of such a limi- 
tation will be very readily conceded; but, as between the 
immediate parties to the agreement, the limitation seems, to 
say the least, sufficiently strict ; and where, as in the case of 
a house, the materials might be of value after severance, no 
more reason is perceived why such an agreement should not 
be effectual as between the parties, than in the case of a fix- 
ture that might be removed uninjured, the difference between 
the two cases being not one of principle, but simply degree, 
one of more or less. As such an agreement relates to per- 
sonal property, it may be by parol.’ . 





was erected on the land of the town, under a contract with the builder, 
that the town should occupy a part of it at a specified rent, and should 
have a right to purchase it at an appraised value, the house was held to 
be the personal property of the builder and subject to attachment for 
his debts. See, also, Yater v. Mullen, 23 Ind. 562; s. c. 24 Id. 277 
(1865). In Connecticut, however, a distinction seems to have been taken 
between buildings and other annexations upon the soil of another, the 
rule being declared to be “that a fixed and permanent building erected 
upon another's land, even by his license, became his property; but if 
in its nature and structure it was capable of being removed, and.a re- 
moval was contemplated by the parties, it was personal estate in the 
builder; and where the license was improperly revoked, resort must be 
had to a court of chancery.” Benedict v. Benedict, 5 Day, 464, 467 
(1813); Prince v. Case, 10 Conn. 375, 379 (1835); Baldwin v. Breed, 16 
Conn. 60, 68 (1843). See, also, Leland v. Gassett, 17 Vt. 411 (1845). No 
good reason is perceived for such a distinction, and it is believed to be 
contrary to the weight of American authority. See the cases cited at 
the beginning of this note. 

The owner of a boiler in the building of another, resting upon a brick 
or stone foundation and connected with the machinery of the mill by 
ordinary pipes, such boiler having been purchased and placed there by 
the lessees of the mill, and by them sold to the plaintiff, who had no in- 
terest in the freehold. may recover compensation from one who has 
hired and used it, whether it is real or personal property. Raddin vy. 
Kidder, 111 Mass. 44 (1872). 

“Dame v. Dame, 38 N. H. 429 (1859). 

5 Footman v. Goepper, 14 Ohio St. 558, 564(1863); Ford v. Cobb, 20 
N. Y. 844 (1859); Sheldon v. Edwards, 35 N. Y. 283 (1866): Voorhees v. 
McGinnis, 48 N. Y. 278, 287 (1872) ; Eaves v. Estis, 10 Kan. 314 (1872). 
See also, Tifft v. Horton, 53 N. Y. 377, 380(1873); Benedict v. Beredict, 
Prince v. Case, Baldwin v. Breed, cited supra. 

® See the cases already cited in this chapter; also post, Mortgagor and 
Mortgagee. 

7 Curtis.v. Riddle, 7 Ailen, 185 (1863). In Curtis v. Riddle, where such 
house was erected by ©. on the land, and with the consent of R., with 
money furnished by W., who already held a mortgage on the land, and 
who agreed with C. to advance the money, and also assist in erectin 
the house, and take another mortgage to secure what he should so ad- 
vance, which mortgage was afterwards executed by R., but without any 
special mention of the buildings thereon, it was held, that assuming 
that the dwelling house in question was personal property when first 
erected, yet the parol agreement of C. authorizing R. to mortgage it 
with the land, was equally valid with the verbal agreement that he, C., 
should have the house as personal property, and the effect of it would 
be to annex the house to the realty so far as the mortgage was con- 
cerned, and that R., whose mortgage to W. contained covenants of war- 
ranty, and who was then occupying the house, would hold the house-as 
against a creditor of C., who attached the house as C.’s personal prop- 
erty, intermediate the ment above referred to, and the execution 
of the mortgage. The fact that C. also made a fraudulent bill of sale 
of the house to R. prior to the levy and execution of the mortgage, was 
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The rule also applies to annexations made by a partnership 
to land belonging to one of the partners, with an understand- 
ing that the chattel annexed might be removed by the owners 
when deemed proper, and the interest of the individual part- 
ner, to whose land the chattel is annexed, in such chattel, is 
personalty, and not realty.® 





regarded as immaterial; while it would pass no title as against C.’s 
creditors, it would not prevent the house from passing to W. by the 
morigage. 
8 See McDavid v. Wood, 5 Heisk. 95 (1871); Saunders v. Stallings, 8 
Heisk. 65 (1871); Trappes v. Harter, 3 Tyrwh. 603, 617 (1833); Ex 
rte Lloyd, 3 Dea. & Ch. 765 (1834; (s. c.), 1 Mont. & Ayr. 494. See, 
owever, Baldwin v. Breed, 16 Conn. 60 (1843); also (ante) page 69, 
note 1. 


Voluntary Ouster—Burden of Proof in an action for 
Breach of Covenant—Swamp Land and Railroad 
Grants. 


HANNIBAL AND ST. JOSEPH RAILROAD vy. MORGAN. 
Supreme Court of Missouri, May Term, 1876. 


Davip WaGner, Chief Justice. 


Hon. 
“ Wm. B. Napron, 
} udge. 


“« TT. A. SHERWOOD, 
Warwick Hovau, 


“ 


1. Actual Dispossession—Breach of Warranty.—<An actual disposses- 
sion of land by process of law subsequent upon a judgment, is not necessary 
in order that a covenantee mzy maintain an action fur breach of covenant of 
warranty. 


2. Voluntary Dispossession—Burden of Proof.—In cases of voluntary 
dispossession or ouster in pais, when there has been no judgment, the burden of 
yn is upon the covenantee, to establish the adverse paramount title to which 

e has yielded. 


3. Srene Land Grant—Railroad Grant—Acts of September 28, 
1850 and June 10, 1852.- What is necessary to show a paramount title 
under the act of Congress of September 28, 1850, in a contest between a 
**swamp land grant,’’ anda ‘‘ railroud grant’’ under the act of Congress of 
June 10, 1852, stated. 


James Carr, for appellant; W. C. Samuel, fur respondent. 

The opinion of the court was delivered by Hoven, J. 

On the 8th day of August, 1865, the defendant sold and conveyed to 
the plaintiff, with covenant of general warranty, forty acres of land in 
the county of Livingston. On the 12th day of May, 1871, the county 
of Livingston, claiming to own the same under the swamp land grant, 
conveyed said land to one J. H. Drake, to whom, as holding the para- 
mount title, the plaintiff surrendered the possession without suit, and 
brought the present action to recover damages fur a breach of defend- 
ant’s covenant of warranty. 

There was a finding and judgment for the plaintiff, and defendant has 
appealed to this court. It is contended here that the plaintiff should not 
have had judgment, as no eviction was shown. 

Actual eviction, that is an actual dispossession by process of law con- 
sequent upon a judgment, is not necessary in order that a covenantee 
may maintain an action for breach of the covenant of warranty. In the 


language of Justice Gibson in Clark v. McAnulty, 3 Serg. & Rawle, 372. } 
“ h 


e law does not require the idle and expensive ceremony of being 
turned out by legal process when that result would be inevitable.” In 
all cases however, of voluntary dispossession, or ouster in pais, when 
there has been no judgment, the burden of proof is upon the covenantee 
to establish the wlvedee paramount title, to which he has yielded; and 
the possession should only be surrendered after claim or demand made 
therefor. 

In the case at bar, the plaintiff has wholly failed to show that the par- 
amount title was in Drake or his grantor, the county of Livingston. 





could be, and may have become, the property of some other person 
than the county, notwithstanding the grant in the act of 1850; and as 
there was no evictien under legal process, it clearly devolved upon the 
plaintiff to show that the person to whom he voluntarily surrendered 
possession, held the legal and paramount title to the land. 

A surrender to any other person would not constitute such an ouster 
in pais, as would warrant a recovery in this action. As it was not made 
to appear that Drake had the semen title, the judgment must be 
reversed and the case remanded. 

Judges Napton and Sherwood concur. 
absent. 


Judges Wagner and Vories 


Mortgage of Things not in Esse at Law and in 
Equity. 





EVERMAN ET AL. v. ROBB, 
Supreme Court of Mississippi. 


Hon. Horatio F. Simraty, Chief Justice. 
*“ Epuramm G. Peyton, ) 4 . . 
> ASSOCIA ices. 

JoNATHAN TARBELL, f 7 S8°Cléte Justices 


“ 


1. Things not in Esse--Mortgage at Law and in Banity At common 
law, a mortgage in things not in esse, is said not to be valid, The subjects are 
not capable of grant. Buta court of equity will enforce a mortgage of future ac- 
cession or accretions, asa lien, when the things come into being. 


. Annual Crops of Cotton.—The mortgage of the annual crops 
of cotton to be produced during the term, to secure the rent, takes effect on 
the crops when grown, as a lien, and is superior to subsequent encumbrances 


by the lessee. 





3. Case in Judgment.—R. the lessor retained alien in the lease on the 
annual crops of cotton etc, to secure the rent of $3,500 per annum, (for the plan- 
tation,) for the term of five years. The lessees, the third year of the term, ve 
2 mortgage to KE. & Co. for supplies furnished that year, and for an antecedent 
debt; held that the right of the landlord was superior to thatof the mortgagees, 

). & Co. 


Frank Johnson, for plaintiff; W. L. Nugent, for defendant. 

SimRALL, C. J., delivered the opinion of the court. 

In January, 1874, E. A. Robb demised to Briscoe, Dennis and several 
others, for the term of five years, the Betsy plantation, or a large part, 
at the annual rent of $3,500. The lease, which was sealed and acknowl- 
edged by the parties and recorded, reserved or created a first lien on the 
stock, implements, ‘and crops of corn and cotton grown annually on 
the land as security for the rent.” In January, 1873, these lessees gave 
to Everman & Co., an agricultural lien and mortgage on the crops to be 
grown that year to the extent of six hundred dollars, in supplies to be 
advanced, and also for an antecedent indebtedness. Six bales of cotton, 
the product of the year 1878, had been delivered by these lessees to 
Everman & Co. on account, in whose possession it was seized under an 
attachment for rent by Robb. Everman & Co. claimed the cotton. A 
trial was had on that issue, which resulted in a verdict and judgment 
for Robb. ‘ : 

It was irregular and not in accordance with the statute, for Everman 
& Co. to have preferred their claim in this manner. The claimant’s 
bond and issue applies when property has been seized under the ordin- 
ary attachment against an absconding or non-resident debtor, or under 
writs of fieri facias. A stranger, that is, a person other than the ten- 
ant, or one liuble for the rent, claiming title ee distrained for 
rent, must, according to the method prescribed in section 1631, Code 
1871, pursue his right by writ of replevin, sued out, etc., before asale of 
the effects. In that form of suit, the landlord would avow the taking for 
rent in arrears, and the issue that would be reached in the intendment 
of the statute would be, whether the goods are the property of the 
claimant, or whether they are liable to the distress. 

No objection was made in the circuit court, none has been made bv 
counselgin this court to the form of the suits. Since all the questiors 
were presented on the trial of this issue, which could have been raised 
by the suit imreplevin, we shall pass by the form of pleadings and con- 
sider the case on its merits. ‘ 

The instruments under which the respective parties asserted right to 


Testimony was offered to show that the land was wet, and, for a long | the property, having been regularly executed and recorded, the primary 


time prior and subsequent to the Pp 
known as the ‘‘swamp lund grant,’”’ was partially covered by water. 
there was no testimony tending to show that it was ever selected as 
swamp land under the provisions of that act, or that it had ever been 
confirmed or patented to the state. Clarkson v. Buchanan, 53 Mo. 563, 


It was necessary, so fur as the county and its grantees are concerned, ; to which he has nu 


that the subject-matter of the swamp land grant should have been in 
some way ascertained and made certain, and it does not appear that this 
was ever done, as to the tract in question. 

It may be conceded on the authority of Han. & St. Jo. R. R. v. Smith, 
41 Mo. 310, and subsequent decisions in this state, and by the Supreme 
Court of the United States, that the law in question was excepted from 
the grant made to the defendant by the act of Congress of June 10th, 
1852; but that is not of itself sufficient to warrant a recovery in a case 
like the present. It does not necessarily follow that, because it was ex- 
cepted from the defendant’s grant, that it was the property of Living- 
ston county, Drake’s grantor. It is quite evident from the acts of Con- 
gress of March 2, 1855, and March 3, 1857, that the land in question 


| 





assage of the act of Congress in 1850, | question is, whether the clause of the lease reserving a lien on the crops 
But | to be produced from year to year, is superior to the mortgage. 


The rule at common law seems to be that a chattel mortgage can op- 
erate only on property in actual existence at the time—it is not valid as 
to goods not then in esse, or which do not then belong to the mortgagor, 

tential ownership. Lunn v. Thornton, 1 \. 
Gran. & Scott, 379. In the early case of Granthan v. Hawley, Hob. 
132, it was said: **A man can not grant all the wool that reer! a 
upon sheep that he may buy thereafter.” But if the grant be of all the 
wool of his sheep for seven years, this is good, for that means the wool 
of the sheep the grantor then has. The distinction is between the grant 
of an interest in property which the grantor then has in existence or 
potentially, and an interest in property thereafter to be aequired. The 
ownership must be actual or potential. Olin v. Sill, 8 Wend. 111, 112. 

A mortgage is technically a grant. It is a sale or assigument of the 
thing, so that under our statute, after condition broken, the title vests 
absolutely in the mortgagee. The legal consequence of the forfeiture 
of the conditions of a chattel mortgage is te vest in the mortgagee the 
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right to the possession, and an absolute right to the property. He may 
sell and pass title without decree of foreclosure, especially after notice 
to the mo or to redeem. O’Reiley v. Hendricks, 2 5. & M. 388 ; 
Thornhill v. Gillman, 48. & M. 153. A grant implies a disposition of 
a thing in esse, or potentially so, as the dip of the wool, for aterm of 
years, of the sheep which the man then has. The grantor owns the prop- 
erty which produces the wool, or on which the wool naturally grows, so 
that he may be said to be the potential owner. An agreement to mort- 
gage a particular parcel of land will, in equity, be treated as an equit- 
abie mortgage. The court proceeding on the footing, somewhat, of a 
specific performance, will give the benefit of the security which the 

arty covenanted to execute. But the contract must point to the spec- 
ific property. 1 Paige, 128; Adams v. Johnson, 41 Miss. 258. 

Courts of equity in modern times, tu give effect to contracts and en- 
gagements where public policy would not be contravened and the door 
nut be opened to the perpetration of frauds, have imparted the virtue of 
securities, by way of lens, to many instruments which courts of law 
would not regard as operating as a po or assignment of the thing, as 
in case of a technical mortgage. When it is suid that a mortgage of a 
thing not in esse is void at law, no more is meant than that the instru- 
ment does not have effect to pass the title to the property. Courts of 
equity constantly enforce rights attaching to property where the legal 
title is not involved, and where the owner of the right would have no 
countenance or support in a court of law. The reservation of a lien for 
the purchase money in the deed of conveyance, is of the same character 
as the implied equity in favor of the vendor—neither creates a title to 
the property, neither amounts to anything more than a privilege to 
subject the specific penpery to the debt. ‘These are instances of liens 
created without a grant. here they attach, they are quite as effectual 
securities for the debt as a mortgage. Courts of equity have in certain 
instances upheld contracts, intended as grants, by way of mortgage, 
which were ineffectual as such, by giving them virtue as liens. These 
are some of the illustrations: A ship owner may ar the freight of a 
voyage which the vessel is prosecuting. Jn re Ship Ware, 8 Price, 269. 
Or he may sell or hypothecate fur advances the oil and head matter to 
be taken in a whaling voyage. Mangton v. Horton, 1 Hare, 549. And 
the work animals on the plantation, and such others as may be brought 
on it for farm use. Sillers e¢ ux. v. Lester, 48 Miss. 523. In these cases 
the instruments, though in the form of assignment or mortgage of the 
several subjects, could not operate to pass the legal title for the reason 
above stated; yet courts of chancery dealt with them as equitable securi- 
ties or liens. In Cayce, trustee, v. Stovall, 50 Miss. 400, whilst adopting 
the authority of these cases, the court said: ‘ That it must not be under- 
stood as committing itself to the broad doctrine, ‘that a mortgage of 
chattels thereafter to be acquired is unlimited,’ and in all circumstances 
to be sustained.”” An assignment or mortgage of all the goods which a 
man may hereafter acquire, whould be too vague and uncertain, and 
invalid for that reason, as well as, perhaps, on grounds of public policy. 
But contingent estates and interests, though not assignable at law, may 
be the subject of a contract for a valuable consideration, which will be 
specially enforced when the event happens. 2 Story, Eq. 3 1040, 6. 
om. the assignment of future accretions or increase of any subject 
which a person owns at the time, will be respected. 

The doctrines of equitable liens on things not in esse at the date of 
the contract, and the extent to which they will be upheld against subse- 
quent creditors, has nut yet been sufficiently developed to admit of pre- 
cise generalization into principles. A careful study of the cases will 
disclose : first, that in each instance the contract had reference to some 
[eerenlor designated property, which may, in the ordinary course of 

ings and with reasonable certainty, come into existence; second, the 
assignee or mortgagor must, at the date of the contract, have an actual 
interest in, or concerning the subject; there must be an interest “in 

esenti,”’ of which the future acquisition is the product, or in such wise 
ident to or connected with it, constituting a tangible and substantial 
predicate of a contract. Morrill v. Noyes, 56 Maine, 468. 

Is not the reservation by Robb of the lien within the principles just 
stated? The substance of the transaction is this: Robb demised the 
land for the term, at the stipulated rent; the lessees covenarnted that 
the annual products should be pledged as security to the landlord. The 
lessees, as owners of the term, had the same power of disposition over 
the annual fruits of the soil, fructus industra, as though they had been 
owners of the fee, with this modification, however: that the products of 
the soil are considered as the natural fund in part for the payment of 
rent, in respect of which the landlord has special privileges over other 
creditors. Rent is said to issue out of the land. ft were not, perhaps, 
extravagant to say that the landlord has a sort of contingent interest in 
the crops, which remains dormant until exerted to enforce what may be 
due him. These special privileges constitute his security. The encum- 
brance of the crops with an express lien is.to give strength and com- 
pleteness to the imperfect rights of the landlord. 

These tenants were purchasers of the land for the term of five years, 


to be used for agricultural purposes. As security for the price to be puid, 
they pledged the crops. The thing a mp was to spring out of 
or be the product of the soil. It was directly connected with the land 


which the tenants owned for the term. The crops were contingencies, 
depending on present existing property, or interest, in the lessees, and 
therefore, the subject of sale or assignment. Story on Sales, 3 186. 
Whilst a persgn cannot make a present sale of all the wool that may 
grow on a sheep, which he may hereafter buy, nor of any other thing 
in which his interest is wholly prospective ae doubtful, there may bea 
valid sale of the wine a vineyard is expected to produce, or the grain a 
fi-ld is expected to grow; the milk of a cow for the next year, or the 
future young of animals, Story on Sales, 3 185. Itisto be remarked in 





all these instances that the subject of the sale sprung out of, or depended 
upon, some present right or property, or interest which the seller had. 
Many of the cases, whilst condemning a grant of goods not at the time 
belonging to the grantor, concede that after the property has been ac- 
quired the grantor may ratify it by some act done for that purpose, such 
as delivery to the grantee. It seems to be solecism to say that a mort- 
gage is void at law, and yet may be operative in equity. Much of the 
confusion and seeming conflict in the cases results from the infsiicitous 
use of language which does not accurately convey the idea. The inval- 
idity at law imports nothing more than that the mortgage is ineffectual 
as a grant to pass the legal title. The chancery court does not put 
itself in conflict with that principle, but construes the instrument as im- 
posing a lien upon the thing when acquired or produced, treating the 
legal title or ownership as still residing in the debtor. If the grantor, 
after the thing comes into being, does something in recognition of the 
sale, as delivery of possession, then the transaction becomes complete 
at law. A court of equity does not wait for a ratification, but substan- 
cially enforces the contract as creating a lien for the benefit of the 
creditor. The rule of law is stated by oa Bacon in his Maxims, Reg. 
14: ‘The law doth not allow of grants, except there be a foundation 
of interest in the grantor, for the law will not accept of grants of titles 
or of things in action, much less will it allow a man to grant or encum- 
ber that which is no interest at all, but merely future.” The rule in 
equity is well exemplified by the case of Butt v. Ellett, 19 Wallace, 544 
(a case almost identical in its facts with the one before us.) The lessor 
had reserved a lien on the crops of cotton and corn in his lease. The 
cotton had been consigned by the lessee to Butt & Co., his factors, for 
sale, who had notice of the contract. Butt & Co. were held to be trus- 
tees of the proceeds of the cotton for the landlord or his assignee. The 
court declaring the effect of the instrument said: ‘The mortgage 
clauses could not operate as a mortgage, because the crops to which it 
relates were not then in existence. When the crops grew, the lien at- 
tached and bound them effectually from that time.” To the same ef- 
fect is Smith v. Atkins, 18 Vermont, 465. 

Prior to the enactment of the registration laws, the current decision 
was that possession by the mortgage was essential to the validity of a 
chattel mortgage. If the instrument was recorded, the property might 
remain with the mortgagor. In controversies with subsequent creditors 
and purchasers, registration was regarded as of the same import us pos- 
session. And if the security was in other respects fuir and bona fide, it 
would be unimpeachable. Where there are no registration laws, we 
finda great deal of discussion in the books as to the necessity of a cred- 
itor, protected by an assignment of goods thereafter to be produced or 
acquired, getting possession before a subsequent creditor has acquired a 
lien onthem. Several of the cases cited by counsel and others, which 
we have consulted are of that sort, the assignment of these conting- 
ent interests being upheld, if the creditor got possession before a 3 
— creditor anticipated him. 

These statutes — the assignee or mortgagee against subsequent 
liens and sales. They were not » rods! to make good a title which was 
not good before, but to shield it when bona fide, against claims which 
subsequently accrue against the property. We have held in the case of 
White v. Thomas et a/., Mss. opinion, that the reservation of a lien in 
a lease on the annual crops, would be enforced in a court of chancery 
between the parties. We now take the further step, and declare that 
the lien retained by Robb on the annual crops to be grown during the 
term, as security for his rent, was not only good between the immediate 
parties, but was superior and paramount to the mortgage of Everman 
& Co., they, by reason of the registration, having notice of Robb’s 
equity. Registration of the lease was notice to subsequent purchasers 
and creditors, who dealt with the lessees in respect of the cotton at their 
peril. This doctrine does not contravene public policy, but on the con- 
trary will be beneficial in its effects, as it may enable those with moder- 
ate means and little or no credit, to engage in agriculture by pledging 
the fruits of the soil for the rent. Nor when (as in this case) the instru- 
ment has been recorded can anyone be deceived, for the nature of the 
property can be readily ascertained by consulting the public records. 

It was error to exclude the testimony offered by Everman & Co., to 
prove that the mortgage clause of the lease had been altered. The tes- 
timony was pertinent and relevant, and would tend to prove that the 
instrument was void. The alleged alteration was a material matter. 
Whether it would have been sufficient to satisfy the jury, was not a 
question for the court to decide. The test of the admissibility of testi- 
mony is relevancy and pertinancy, and not weight orconclusiveness. If 
the instrument had been materially altered after its execution, no recov- 
ery could be had upon it, provided it was not accidental, and provided 
further, it was done by the party claiming under it, or with his privity. 
An alteration under such circumstances, that is after delivery sj whilst 
in the custody of the party asserting aright under it, devolves upon him 
the duty of an explanation. Everman & Co. might thus by evidence, 
assail the instrument under which their adversary claimed, and should 
have been allowed to examine the witnesses on the point. 1 Greenleaf 
Ev. 3 564, and notes; Clopton v. Elkin, Admr., 49 Miss. 105, 1 

The views which we have expressed, makes it unnecessary to consider 
the instructions. 

Julgment reversed ; cause remanded and a venire do novo awarded. 





—TueE Supreme Court of Ohio, in State v. Lymus, to appear in 27 
Ohio St., holds that a dog not being a subject of larceny, therefore an 
indictment charging that the defendant broke and entered a stable, in 
the night time, with the intent to steal a dog, is not a good indictment 
for burglary. 
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Actions Against Receivers. 
THOMPSON, RECEIVER v. SCOTT. 
United States Circuit Court, District of Iowa, October Term 1876. 
Before Hon. James M. Love, District Judge. 


1. Actions against Receiver— Contempt of Court.--A person who 
brings un action in one court, against a receiver appointed by another court 
without the consent of the court Whose oflicer such receiver is, is guilty ofa con- 
tempt of the latter court : and this is so although such uction may not result in 
disturbing the possession of the receiver. ‘Lhis doctrine applies with peculiar 
force to cases where suits are brought in the state courts against receivers ap- 
pointed by the federal courts, in actions brought by citizens of other states, to 
foreclose railway mortgages. The doctrine followed by the Supreme Court of 
lowa, in Allen v. Ceutral Railroad of lowa, 3 Cent. L. J., 4345; and by the 
Supreme Court of Wisconsin ; in Kinney v. Crocker, 18 Wis., 75, denied. 

2. The Proper Practice Stated.- In such cases, the proper practice is 
for the person haviug a demand xgainst the fund in the hands of the receiver, to 
bring his demand into the court appointing the receiver, and the court will 
direct him to be examined, pro inieresse suo befure the inaster, and if, upon 
auditing his claim, the court finds it to be a just one, it will direct the receiver 
to pay it without litigation, but if the court tinds the claim to be a doubtful one, 
it will give the claimant leave to prosecute it against the receiver before some 
competent court—consulting herein the convenience of parties and exercising a 
judicial discretion. 


Grant § Smith, for the receiver; L. O. Hatch, for the respondent. 

Love, J.—The respondent is befure the court by virtue of an order 
against him to show cause why he should not be attached for con- 
tempt. The alleged contempt is that, without obtaining leave, he com- 
menced a suit in the Circuit Court of Clayton County, Lowa, against the 
complainant, a receiver appointed by this court. 

The question befure us to be decided is, whether or not a party may, 
of right, sue in a state court a receiver appointed by this court, without 
first coming here for leave to do so. Tue counsel fur the respondent 
maintain the affirmative of this proposition, aud rely upon the follow- 
ing authorities: Page v. Smith, 99 Mass. 395; Kinney v. Crocker, 18 
Wis. 75; Hills v. Parker, 111 Mass. 508; Camp v. Barnes, 11 New 
York, 373; and especially upon the recent case of Allen v. The Central 
Railroad of lowa, 3 Cent. L. J. 434, decided by the Supreme Court of 
Iowa. 

The doctrine of the Wisconsin decision, quoted and approved by the 
Supreme Court of Lowa, in Allen vy. C. R. R. of Lowa, is expressed in 
these words: ‘There can be no room to question this conclusion that 
in all cases where there is no attempt to interfere with the actual pos- 
session of property, which the receiver holds under the order of a 
court of chancery, but only an attempt to obtain judgment at law, etc., 
it is not necessary to obtain leave of the court.” 

That this doctrine is, however, against the weight of authority in both 
England and America is beyond doubt. Mr. High, the author of the 
work on Receivers, in a late article in the Southern Law Review, (Oc- 
tober, 1876) in which he attempts to maintain the distinction taken by 
the Wisconsin court between actions which affect the actual possession 
of the receiver, and suits which merely aim to obtain an adjudication of 
the party’s rights, acknowledges that the weight of authority is against 
the doctrine. Hesays: ‘It is undvubtediy true that the present weight 
of authority is adverse to the exercise of any right of action against a 
receiver, other than that from which he derives his appointment and to 
which alone he is amenable. Deriving their notions of the sanctity of 
the receiver’s office and functions, from the English chancery, courts of 
equity in this country have almost unifurmly denied any right of action 
against their receivers, unless leave of the court be first had for that 
purpose.”’ The learned author cites ia support of this statement, a large 
number of authorities, both English and American. 

But whatever may be the rule for other courts, we think there can be 
no doubt as to the practice by which we are to be governed. We find the 
law laid down by the Supreme Court of the United States, in Wiswall 
v. Sampson, 14 Howard, 5, 66 and 67, as follows: 

‘When a receiver has been appointed, his possession is that of the 
court, and any attempt to disturb it, without the leave of the court first 
obtained, will be a contempt on the part of the person making it. This 
was held in Angel v. Smith, 9 Ves. 335, both with respect to receivers and 
sequestrators. Wher. therefore, a purty is prejudiced by having a re- 
ceiver put in his way, the course has either been to give him leave to 
bring an ejectment, or to permit him to be examined pro interesse suo. 
Brooks v. Greathed, 1 J. & W. 176; 3 Daniell’s Ch. Pr. 1984. And the 
doctrine that a receiver is not to be disturbed, extends even to cases in 
which he has been appointed expressly, without prejudice to the rights 
of persons having prior legal or equitable interests. And the individ- 
uals having such prior interests must, if they desire to avail themselves 
of them, apply to the court either for liberty to bring ejectment, or to 
be examined pro interesse suo, and this, though their right to the posses- 
sion is clear. 1 Cox, 422; 6 Ves. 287. The proper course to be pursued, 
says Mr. Daniell, in his valuable treatise on Pleading and Practice in 
Chancery, by any person who claims title to an estate or other prop- 
erty sequestered, whether by mortgage or judgment, lease or otherwise, 
or who has a title paramount to the sequestration, is to apply to the 
court to direct the plaintiff to exhibit interrogatories before one of the 
masters, in urder that the party applying may be examined as to his title 
to the estate. An examination of this sort, is called an examination pro 
interesse suo, and an order for such examination may be obtained by a 
party interested, as well when the property consists of goods and ‘chat- 
tels or personalty, as where it is real estate. And the mode of proceed- 


ing is the same in the case of the receiver. 6 Ves. 287; 9 Id. 336; 1 J. 
& W. 178; 3 Daniell’s Ch. Pr. 1984, [*66.]. A party, therefore, hold- 
ing a judgment which is a prior lien upon the property, the same as a 
mortgage, if desirous of enforcing it against the estate after it has been 
taken into the care and custody of the court, to abide the final determin- 
ation of the litigation, and pending that litigation, must first obtain leave 
of the court for this purpose. The court will direct a muster to enquire 
into the circumstances, whether it is an existing unsatisfied demand, or 
as to the priority of the lien, etc., and take care that the fund be applied 
accordingly. It has been argued that a sale of the premises on execution 
and purchase occasioned no inter ference with the possession of the receiver, 
and hence, no contempt of the authority of the court, and that the sale, 
therefore, in such a case should be upheld. But, conceding the pro- 
ceedings did not disturb the possession of the receiver, the argument 
does nut meet the objection. The property is a fund in court, to abide 
the event of the litigution, and to be applied to the payment of the 
judgment-creditor, who has filed his bill to remove impediments in the 
way of hisexecution. If he has succeeded in establishing his right to 
the application of any portion of the fund, it is the duty of the court to 
see that such application is made. And in order to effect this, the court 
must administer it independently of any rights acquired by third per- 
sons pending the litigation. Otherwise, the whole fund may have passed 
out of its hands before the final decree, and the litigation become fruit- 
less. As we have already suid, it is sufficient for the disposition of this 
case, to hold, that while the estate is in the custody of the court as a 
fund to abide the result of a suit pending, no sale of the property can 
tuke place either on execution or otherwise, without the leave of the 
court for that purpose. And upon this ground, we hold that the sale by the 
marshal on the two judgments, was illegal and void, and passed no title to 
the purchaser. This proceeding was explained by Lord Eldon, in Angel 
v. Sinith, 9Ves. 335, speaking of the rule in respect to sequestrators, and 
which he held was equally applicable in the case of receivers. ‘ Where 
sequestrators,’ he observed, ‘are in possession under the process of the 
court, their possession is not to be disturbed, even by an adverse title, with- 
out leave, upon this principle, that the possession of the sequestrators is 
the possession of the court, and the court being competent to examine the 
title, will not permit itselfto be made a suitor in a court of law, but will 
itself examine the title. And the mode is, by permitting the party to 
come in to be examined, pro intevesse suo; the practice being to go be- 
fore the master to state his title, and there is the judgment of the mas- 
ter, and afterwards, if necessary, of the court upon it. See also, 10 
Beay. 318; 2 Daniel’s Pr. 1271 [* 69]; 2 Mad. 21; 1 P. Wins. 308.” 
The doctrine of the Wisconsin and Iowa casas is that any party seek- 
ing satisfaction out of a fund in the hands of a receiver, muy prosecute 
his claim and have his rights adjudicated in a suit against the receiver, 
in any court of competent jurisdiction, without the permission of the 
court from which the receiver derives his appointment, provided the 
proceeding be such as not to disturb the actual possession of the re- 
ceiver. If this doctrine be taken in all its latitude, I am not aware of 
any action at law which may not be thus maintained against a receiver, 
except replevin and attachment. The activn of ejectment, ere A 
sessory, does not in the first instance touch the actual possession of the 
property involved. It determines the right of possession, but not until 
that right is established by judgment, and the court issues its writ of pos- 
session, is the actual possession of the defendant touched — pro- 
ceeding. Why, then, if the Iowa and Wisconsin doctrine sound, 
might not ejectment as well as tresspass and all other actions, except 
replevin and attachment, be prosecuted against a receiver without any 
leave of the court of his appointment? and if this can be done, innu- 
merable claims may be set up and established by the judgment of 
other courts against the judgment of the court holding the fund by the 
hand of its receiver. Can this be done? Could ejectment, for instance, 
be thus maintained against a receiver? Certainly not, so far as the 
federal courts are concerned. Wiswall v. Sampson, 14 Howard, at 
page 65. 
in my judgment, the doctrine of the lowa decision contravenes the 
whole scheme of equity jurisdiction in the matter of appointing re- 
ceivers, and in the taking of posession through them, of the property 
in litigation. The court of equity takes cognizance of a suit against a. 
insolvent company or corporation, and where danger exists that the 
litigation may prove fruitless to creditors, by waste or a fraudulent 
disposition of the property, the court will take it into possession by 
the appointment of a receiver. The property thus becomes a fund 
subject to the disposition of the court, and under its exclusive control. 
The principle that the court which has possession and control of a fund, 
has the exclusive right to determine all claims and liens asserted against 
it, is fundamental. Hence every court of equity in such a case assumes 
to decide all controversies touching the subject matter of the suit and 
the fund; to determine the existence and priority of all liens; to ad- 
just and settle all disputed claims; marshal the assets, and finally to 
distribute the surplus among the general creditors pro rata, upon its 
own principle of equality among creditors. The very ground and reason 
of this jurisdiction is the inadequacy of mere legal remedies. But, ac- 
cording to the Iowa decision, there is no reason why any party claimin 
satisfaction out of the fund, may not, without the consent of the receiver's 
court, assert his rights in any competent court, provided he does not 
attempt to disturb the possession of the receiver; and thus may the 
decision of the claims and controversies involved in the litigation be 
withdrawn from the court of equity, where they Lp the ong, and 
Ptransferred to the courts of law. And the result would that claims 
against the fund would be determined, not by the court having juris- 


tion of the case and control of the fund, but by other and different 





tribunals. Judgments would thus be rendered against the receiver; in 
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other words, against the fund; and the court having the fund in its 
possession would be compelled to treat such judgments as nullities, or 
Tecognize and pay them. Before the court of equity could, perhaps, 
make a final determination of the rights of the parties before it, other 
courts might render judgments against its receiver to an amount sufficient 
to absorb the whole fund or property, and the litigation would prove 
barren of results to the parties in equity. Such judgments against the 
receiver would be either valid or invalid. If invalid, it follows that 
suits inst the receiver, resulting in such judgments, would be per- 
— utile and useless, and for that reason they ought to be stopped 
by the receiver’s court; for certainly such suits would harrass and em- 
barrass the receiver, and expose him to the heavy costs of litigation; 
and, if they resulted in no benefit to the parties prosecuting them, it 
would be simply idle, if not absurd, to allow such actions to proceed 

inst the receiver. But doubtless, if the doctrine of the Iowa court 
be sound, judgments against the receiver would be valid to all intents 
and a and they must be so treated by all courts in which they 
should be pleaded. This being the case, what follows? Why, that the 
court of equity having euatrel of the fund, would have no alternative 
but to recognize and pay the judgments and decrees rendered elsewhere 
against its receiver, and if the fund consisted, in whole or part, of real 
estate, the judgments agianst the receiver would become liens upon the 
property, thus encumbering and casting a cloud upon the title. Under 
such conditions, the sale o the property under the decree of the court 
of equity, to satisfy its judgments, woul be hopeless and ineffectual. 
Thus would the whole purpose of the litigation in equity and of the 
taking possession of pes through the receiver, be utterly defeated. 
The absurdity of such a result requires no explication. 

The view thus presented applies with redoubled force to railroad fore- 
closure suits in the United States Circuit Court. The non-resident cit- 
izen comes here to set up and enforce the lien of his mortgage, for the 
very reason that he thinks he would be exposed to injustice in the state 
courts from local prejudice. But no sooner does he get the railroad 
property in the hands of a receiver, than that officer, if the doctrine of 
the [owa court be sound, is exposed to suits in the state courts upon 
claims and demands of all kinds, and thus the substantial ends for which 
the non-resident complainant comes here, is practically defeated. The 
receiver himself has no beneficial interests in the controversies waged 
— him in the local courts, and the litigation is practically between 

@ non-resident citizen and the citizen of Iowa. Suits may be brought 
and judgments innumerable rendered against the receiver all along the 
line of a railway, by justices of the peace and other local courts. These 
judgments may, if valid, be made liens upon the railway property, and 
the federal court musts reject them as nullities, or recognize and pay 
them out of the mortgaged property. If the federal court must recog- 
nize and pay them, the state courts thus take from the former court the 

wer of determining, Ist, what debt shall be paid out of the funds in 
its hands; 2d, what claims shall be made liens upon the mortgaged 
property. Thus would the federal court sit merely to register and pay 
the judgment and decrees of the state courts. 

But what if the judgments and decrees of the state courts are to be 

here as nullities and so disregarded? Then why should the 
plaintiff in the state courts be allowed to presecute suits against the 
receiver? Cui bono? The plaintiff in the state court does not sue the 
receiver in his own right, but in his official capacity as receiver. He, in 
fact, sues the fund through the receiver who represents it. He cannot 
levy.execution of his judgment upon the receiver’s individual property. 
Unless he can obtain satisfaction of his judgment out of the fund in this 
court, his suit and judgment against the receiver are worthless. Then 
why should he be permitted to prosecute such suits? Why not require 
him to come at once and in the first instance, into the only court which 
can give him any real satisfaction; the only court which has in its pos- 
session any property from which he can obtain payment of his claim ? 

But assuming that this court would not sit here merely to register the 
judgments and decrees of the state courts, and to pay them without in- 
quiry out of the trust fund in our possession; it may be asked what 
harm will resu!t to the non-resident creditors, from permitting suits to 
proceed against receivers? I answer that such judgments, even if we 
repudiate them and refuse to pay them, would cast a cloud upon our 
title and seriously affect a sale of the railroad property. When the re- 
ceivership is at an end and the property no longer under our control, 
butin the hands of a purchaser at the foreclosure sale, I know of no 
reason why the state court might not proceed to enforce their judgment 
by execution andsale. At all event the apprehension of such a result 
would cast such a cloud upon the title as effectually to defeat an advan- 
tageous sale, and this furnishes an all-sufficient reason why we should, 
by injunction and by process of contempt, prevent the prosecution of 
suits against our receivers. 

Again, if any and every body may sue our receiver without our con- 
sent along the line of the road, innumerable suits may be prosecuted 
against him, and he may be thus exposed to the costs and expenses of 
ruinous litigation. Now, he is our officer, and suits would be prose- 
cuted against him as such, and not ggainst him asan individual. We 
have placed him in the breach and exposed him to a deadly fire. Shall 
we leave h m naked to his enemies? Shall the court abandon him to his 
fate and compel him to pay the costs and charges of a ruinous ligitation 
out of his own pocket? Or, if the court should authorize him to em- 
ploy counsel and pay the costs of numberless suits out of the trust fund, 
what tren? Why, it would follow that the fund in our hands might be 
wasted and squandered in useless and fruitless litigation. 

\ in, such a course would result in endless multiplicity of suits,* 
wich equity abhors. If instead of prohibiting suits against our receiv- 





ers, and requiring all parties having claims to come into the suit already 


pending before us, we allow any and every party so disposed to sue the 
receivers in the state courts of record, and before the numerous justices 
of the peace, a vast multiplicity of suits would be the inevitable result. 
But on the other hand, let all claimants bring in their demands here and 
we will direct them to be examined pro interesse suo before the master, 
and if upon auditing them we find them to be just, we will direct the 
receiver to allow and pay them, without litigation. If we find the claim- 
ant’s demand doubtful, we will give him leave to prosecute his claim 
against the receiver before some competent court. Thus, by the exer- 
cise of sound and just discretion, this court may do on justice, and 
avert troublesome and expensive litigation. And such has been the 
uniform practice. When leave to sue is asked of us, if we find that a 
suit is necessary, we direct in what forum—consulting herein the conve- 
nience of parties, and exercising a judicial discretion. 

The argument of the Supreme Court of Wisconsin, is that the federal 
court “appoints receivers who take possession of, and operate, the 
road. hile so operating them, they make thousands, pomp mil- 
lions, of legal contracts for the transportation of freights and passengers, 
etc. Yet upon the doctrine contended for, all litigation upon these 
causes of action, although in many cases being only between citizens of 
this state, would be drawn into the federal courts; and the state courts 
absolutely divested of jurisdiction, unless the federal court saw fit first to 

rant it.” 

. Now, this argument from inconvenience, it must be admitted, is quite 
specious; but I can not see its cogency, since it is admitted that the fed- 
eral court being in possession of the entire property of the corporation, 
no execution could be levied without its consent. Of what avail, there- 
fore, would a judgment be against the receiver, without the consent of 
the federal court? What practical difference can there be between the 
necessity of obtaining this consent before, and after, judgment? If the 
suitor comes into the federal court and prosecutes his claim, there is a fund 
under the contro] of the court recognizing his claim or giving him 
judgment, to satisfy his claim or te | It, on the contrary, he 
goes into the state court, he may get a judgment, but there is nothing 
out of which he can obtain its satisfaction. His judgment is barren 
of results. Which, then, is the better forum for the claimant to re- 
sort to, assuming that both will deal justly with him? Since all suits 
against the receiver, as such, for claims growing out of his operation of 
the road, must be against him in that capacity, and must be satisfied if 
paid at all, out of the property under the control of the federal court, 
why should not the suit be brought in the same court, orelsewhere with 
its consent? 

It must, moreover, be borne in mind, that the inconveniences sug- 
gested by the Supreme Court of Wisconsin, are necessarily but tempor- 
ary, since the possession of the court ceases with the close of the litiga- 
tion. Unless the respondent shall stipulate to dismiss the suit in the 
state court, an attachment against him will issue. 

ORDERED ACCORDINGLY. 





Constitutional Law. 


BOARD OF COMMISSIONERS OF LEAVENWORTH v. HIG- 
GINBOTHAM. 


Supreme Court of Kansas. 


Hon. S. A. Kryeman, Chief Justice. 
“« D. M. VALenTINE, 
“« D. J. BREWER, } Judges. 


1. Effect of Levy and Collection of Tax.—The mere levying and col- 
lecting a tax with which to pay county indebtedness, does not relieve the county 
from paying such indebtedness. 


2. County Debts — Statute of Limitations.— Where a county owes a 
debt, in writing, which has been due for more than five years, but the county 
has paid the interest on such a debt up to within less than five years, and has 
otherwise within that time, in writing and repeatedly, acknow edged its lia- 
bility to pay such debt: Held, That the five year statute of limitation, has not 
barred an action for the recovery of such debt. 


3. Stare Decisis—Constitutionality of Public Acts.—Where an act of 
the legislature was passed and published more than eleven years ago, and since 
that time all of the departments of the state government—the le islative, the 
executive and the judicial,—have held it to be valid, and its validity has never 
before been questioned upon the grounds which are now urged against it, and 
the only objection ever before urged against its validity was that the legisla- 
ture had no constitutional power to pass such acts, which objection was long 
ago overruled by the courts, and many rights have accrued under the act in the 
honest belief of its validity: Held, That unless a very clear showing of its in- 
rae can now be made it will be the duty of the courts to hold the act 
valid. 


4. Informality of Proceedings.—Where such an act was duly passed 
by both branches of the legislature more than eleven years ago, and the senate 
journal! shows that the senate concurred in certain amendments made to the bill 
by the house, but does not show aflirmatively whether the yeas and nays were 
taken on such concurience, and the yeas and nays on such concurrence are not 
ent‘rd on the journ:l, and the act has generally been considered valid, and 
many rigi ts have accrued thereunder: eld, that said act will not now be de- 
clared invalid merely because the said yeas and nays were not entered on the 
senate journal as aforesaid. Following Haynes v. Heller,12 Kas. 383, 392. 


5. Evidence of Passage of Bill—The signatures of the presiding officers 
of the two houses of the legislature to an enrolled bill, are only portions of the 
many evidences of the due passage and validity of such bill. And courts must 
decide as to the passage and validity of a bill uoon the whole of the legal evi- 
dencé applicable iu such cases. Therefore, where the enrolled bill of a certain 
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act and the legislative journals taken together clearly show that the bill was 
duly passed by the legislature and approved by the governor, and where all 
the extrinsic evidence having any application to the case, also shows the same 
thing: Held, that the bill should be held to be valid, although it may not have 
the signature of the presiding officer of the senate affixed to it. 


6. Mode of Publication.—The publication of the act in the ‘‘Leavenworth 
Daily Conservative,’’ and the failure to publish the signatures to the act, con- 
sidered in the opinion, 


VALENTINE, J., delivered the opinion of the court. 


This was an action brought by John Higginbotham, against Leaven- 
worth county, on certain bonds issued = suid county to the Union 
Pacific Railway Company, E. D. The county says in its brief in this 
court, that it rests its defence upon two different theories : 

Ist. That the pretended bonds sued on are (were) void ab initio, and 
have never been so ratified as to become the bonds of the county. 2nd. 
But if valid, still ‘that the county had levied and caused to be collected 
taxes for the express purpose of paying these bonds, and sufficient in 
amount to pay them long before this suit was commenced.” And that 
as these bonds had been due more than five years when this suit was 
commenced, all action on the same was at that time barred by the five- 
year statute of limitations. 

With regard to the second theory of the plaintiff in error—defendant 
below—we would say: 1. Admitting ‘‘that the county had levied and 
caused to be collected taxes for the express purpose of paying these 
bonds, and sufficient in amount to pay them, long before this suit was 
commenced,”’ still the county never has paid thém; it refuses to pay 
them, and has used the money collected for their payment to other pur- 
poses. Such adefence as the above is, therefore, hardly sufficient. 2. 
Admitting that more than five years had elapsed after these bonds be- 
came due, and before this suit was commenced, still in 1873, the county 
paid all the interest due on said-bonds up to that time, and has other- 
wise in writing, repeatedly acknowledged its own liability on said bonds. 
Gen. Stat. 634, sec. 24. 

We shall now return to the first theory of the plaintiff in error—de- 
fendant below. Are said bonds valid? The defendant below claims 
that they are void: 

Ist. Because the act of the legislature under which they were issued, 
never became a law. . 

2d. Because the bonds were not legally issued under the act. The 
defendant claims that said act never became a law, and is therefore void 
for the following reasons : 

1. Because the yeas and nays were not called and entered on the sen- 
a on the final passage of the act in the senate. 2. The en- 
rolled bill of the act was never signed by the presiding officer of the 
senate. 38. The act was published in the “* Leavenworth Daily Conserv- 
ative,” when it should havé been published in the ‘‘ Daily Conservative.” 
4. The signatures of the officers of the two houses affixed to the act 
were not published with the act. 

This act was passed and published more than eleven years ago. Since 
that time, all the departments of the state government, the legislative, 
tlte executive and the judicial, have held it to be valid. Laws of 1866, 

. 72 to 74, 249, 250; Leavenworth v. Miller, 7 Kan. 479; Morris v. 

orris Co., 7 Kan. 576. Its validity has never before been questioned 
upon any such grourds as are now urged against it. The only objection 
ever before urged against its validity was that the legislature had no 
constitutional power to pass such acts; and that objection was lung ago 
overruled by the courts. Many rights have accrued under the act in 
the honest belief of its validity. And, therefore, unless a very clear 
showing of invalidity can now be made out against it, it will be the duty 
of the courts to hold the act valid. 

The question raised by the first objection to the act we think 
has been settled by the decision of this court in the case of Haynes 
v. Heller, 12 Kansas, 383 note, and 393 opinion. See also, Di- 
vision of Howard County, 15 Kansas, 195, 214. Said act was Sen- 
ate Bill No. 63, being Senate Bills Nos. 62 and 63 consolidated. On 
its final passage in the senate the yeas and nays were taken and en- 
tered on the senate’s journal precisely as the constitution requires. The 
bill was then taken to the house of representatives where it was prop- 
erly passed with certain slight amendments, and was then returned to 
the senate for its concurrence. The senate’s journal then shows that 
“Mr. Gamble moved that the senate concur in the house amendments 
to Senate Bill No. 63, ‘An act to authorize counties to issue bonds to 
railroad companies.’ Motion prevailed.”’ Here is where it is claimed 
that the yeas and nays should have been taken and entered upon the 
journal. But what is there even here, and in this place, that shows that 
the yeas and nays were not taken? It is true that the clerk failed to en- 
ter them upon the journal, but as to whether they were actually, taken 
or not, the journal is silent. And mere silence of a record does not as 
a rule, invalidate the proceeding. It is a general principle of law that it 
will be presumed, in the absence of anything to the contrary and in favor 
of the regularity and validity of the official proceedings of any official 
body, having superior jurisdiction, that whatever ou it to have been 
done, was not only done but rightly done. McCulloch v. The State, 11 
Ind. 425, 423 to 435. As to courts, see Hunter v. Ferguson, 13 Kan. 
462; Ogden v. Walters, 12 Kan. 283. The journal shows that the ‘* mo- 
tion prevailed,” but in what manner the vote was taken the journal 
does not show. 

2d. Whether the failure of the presiding officer of the senate to sign 
the enrolled bill of said act invalidates the law or not, is the main ques- 
tion in this case ; indeed, it is the only question that merits any consid- 
eration from this court. The constitution requires “ that every bill and 
‘oint resolution passed by the house of representatives and senate, shall, 





within two days thereafter, be signed by the presiding officers and pre- 
sented to the governor,” etc. The regular presiding officer of the senate 
is the lieutenant-governor. Const. art. 1, sec. 11. But the senate may 
also elect a president pro tempore of the senate, who may preside in case 
of the absence or og yr pe of the lieutenant-governor, or where the 
lieutenant-governor holds the office of governor. 

Now it seems from the book of enrolled bills of the session of the 
legislature of 1865, that the regular president of the senate signed but 
few of the bills passed at that session. The most of them were signed 
by the president pro tem. But some of them, however, were not signed 
by any presiding officer of the senate, among which was the bill now 
under consideration. The bill now under consideration was signed by 
the secretary of the senate, by the speaker of the house, by the chief 
clerk of the house, and by the governor, but it was not signed by the 
presiding officer of the senate. Does this failure of the presiding officer 
of the senate to sign said bill invalidate every thing connected therewith ? 
If it does, then the presiding officer of the senate has more power to 
veto bills than the governor or any other person or officer in the state. 
The legislature may pass a bill over the veto of the governor; but if the 
— in error is correct, they can not pass a bill over the veto of the 
ieutenant governor so as to make the bill become a valid law. The 
lieutenant governor is the president «f the senate; he holds his office 
independent of the legislature; they have no power to remove him 
from office except by the slow and tedious proceeding of impeachment ; 
they have no power to compel him to sign a bill except by the equally 
slow and tedious proceeding of mandamus, and this can be done only in 
the courts ; and if the plaintiff in error is correct, they have no power 
to make a valid law, except with the aid of his signature, so long as he 
is the acting presiding officer of the senate. Of course he has the whole 
of the con dave given him within which to sign a bill. He would not 
be in default, no action could accrue against him, and no’ proceeding 
could be legally instituted against him for any supposed default prior to 
the expiration of the two days. 

And, upon the theory of the plaintiff in error, when the two days 
have elapsed, if the bill has not yet been signed, it has become defunct ; 
everything connecting therewith is dead ; all of the proceedings of the 
legislature in reference thereto have been annulled, and there is no 
power in the world that can afterwards breathe life or vitality into it 
again. The constitution provided that wher a bill has passed the two 
houses it ‘‘shall within two days thereafter be signed by the presiding 
officers,” etc. Art. 2, sec. 14. And there is no power given by the 
constitution, or elsewhere, for the presiding officers to sign the bill at 
any time subsequent to the expiration of the two days. 

he plaintiff in error claims that this provision of the constitution is 
absolutely mandatory, and therefore that no valid law can be made unless 
its terms are fulfilled to the very letter, and therefore that no valid law 
can be made unless the bill is signed by the presiding officer of the two 
houses within the two days. To admit that a bill might, under any cir- 
cumstances, become a law without being signed within the two days, 
would be to admit that said provision of the constitution is not mandatory. 
It would be to admit that a law might be made without said provision 
being strictly complied with. It would be to admit that a failure on 
the part of the presiding officer to sign a bill within the two days, does 
not absolutely dateey the life and vitality of the bill and render all the 
proceedings of the legislature with reference thereto, nugatory. And to 
admit that an action of mandamus would, under any circumstances, lie 
to compel a presiding officer, who had failed to sign a bill for more than 
two days, to afterwards sign the same, would be to admit all the fore- 
going. It would be tv admit that a bill might become a law, although 
it was not signed within the two days prescribed by the constitution.. 

We think that mandamus would lie in such a case, but ordinarily it 
would be a very inadequate remedy. It would lie for the purpose of 
furnishing the additional evidence which the signatures of the presiding 
officers would give as to the passage of the validity of the law. But it 
would ordinarily be a very inadequate remedy if, as the plaintiff in 
error claims, the validity of the law » evel entirely upon the signatures 
of the presiding officers. For ordinarily all the bills of any particular 
session are passed just before the close of the session, and, ordinarily, 
before any action of mandamus could be heard and determined. The 
legislature would be adjourned sine die. Therefore, as the action of 
mandamus would ordinarily be a very inadequate remedy, it would be 
extremely unfortunate if it were the only remedy. If it were the only 
remedy, then the power of the presiding officers to practically annul the 
ponenre of the legislature, to practically veto the bills passed by the 
egislature, would be almost as absolute as if no such remedy were in 
existence. But we think that mandamus is not the only remedy so far 
as determining the validity of the law is concerned. The signatures of 
the presiding officers do not constitute any portion of the law. It is not 
necessary that the consent of the presiding officers should be had in 
order to enact the law. The only office that the signatures of the pre- 
siding officers are intended to perform is to furnish evidence of the due 
pas and validity of the bill. They are only portions of the many 
evidences of the due passage and validity of the Pil. And a biil may 
in some cases, as we think, be valid, although the signature of the pre- 
siding officers may be omitted. With one of such signatures gone, the 
evidence of the passage and validity of the bill would, of course, be 
very much weakened. If the signatures of both of the presiding offi- 
cers were gone, the evidence would, of course, be weaker still. 

If in addition to this, the journals did not show the passage of the bill, 
then the evidence of its passage would be almost wholly gone. And 
taking the whole of the evidence together, ifit should not clearly appear 
to the court that the bill had been passed by the legislature and approved 
by the governor, it would be the duty of courts to declare that the bill 
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had never become a law. The courts must decide as to the passage and 
validity of a bill upon the whole of the legal evidence applicable in such 
cases. If the enrolled bill were perfect and formal in every particular, 
then the courts might say that the bill had passed and become a law al- 
though there might be omissions from the journals. See Swift, 10 Nev. 
176. Or ifthe journals were perfect in every particular, and showing 
that the bill had been regularly and duly passed, then the courts might 
say that the bill had passed and become a law, although there might be 
some omission from the enrolled bill, The enrolled bills and the jour- 
nals of the the legislature are the principle evidences of the passuge and 
validity of a bill, and generally, they cannot be contradicted if they 
are harmonious with themselves and with others. Howard county divis- 
ion, 15 Kans. 194. But in doubtful cases extrinsic evidence may probs- 
bly be received to corroborate what they seem to prove, or tu explain 
the doubtful import of theirlanguage. We think that the enrolled bill 
and the legislative journals in the present case when taken together, 
clearly show that the bill now under consideration was duly passed by 
the legislature and approved by the governor, and that it regularly be- 
came a valid law. And all the extrinsic evidence having any applica- 
tion to the case, also clearly shows the same thing. Among the evi- 
dences, record and extrinsic, which show that said bill has become a 
valid law, are the following: The legislative journals show beyond all 
doubt that the bill passed the two houses. The senate journal shows 
that the bill passed the senate. The house journal shows that the sec- 
retary of the senate reported to the house that the bill had passed the 
senate. The house journal also shows that the bill regularly passed the 
house with amendments. The senate journal shows that the senate con- 
curred in the house amendment. The house journal shows that the 
secretary of the senate reported to the house that the senate had con- 
curred in the house amendments. The senate journal shows that the 
committee on enrolled bills reported to the senate that the bill had been 
correctly enrolled and presented to the governor for his approval. And 
the senate journal also shows that the governor reported to the senate 
that he had approved the bill. 

The panelled bill is now preserved in the office of the secretary of 
state, bound in a book along with other enrolled bills of that session, 
and it contains the following evidences of its passage and validity: It 
contains the certificate and signature of the sceretary of the senate, 
showing that the bill passed the senate; the certificates and signatures 
of the speaker and chief clerk ofthe house, showing that the bill passed 
the house and inferentially that it pussed the senate; and the signature 
and approval of the governor, which inferentially shows that it passed 
both houses. The bill has been published as a law by the secretary of 
state, both in a newspaper and in the statute book of Laws of 1865, page 
41 and 42. 

It has subsequently been recognized as a law by the legislature and the 

overnor. Laws of 1866, page 72 to 74,249, 250. And also the courts of 
ansas, 479, 576. And indeed it has generally been recognized to be 
as much a law as any other law on the statute book. And the question 
that it was not duly passed or signed has never been raised until recent- 
ly, although it has been upon the statute book for over eleven years. 

e think the mere failure of the president of the senate to do his duty 
cannot have the effect to invalidate the law. 

Third and fourth: The defendant in error says in his brief that “‘the 
claim of the plaintiff in error that the law was not duly published is 
too fine for extensive comment; and further, the same act was published 
on the 19th day of June, 1865, with the other laws of the same session, 
and by section 4 of the act previous submissions (to the people of the 

uestion of voting bonds, etc.) were made vulid, ete. We suppose 
that the defendant below—plaintiff in error—through its agents and 
counsel knows that the ‘‘ Leavenworth Daily Conservative’? was the on- 
ly “‘ Daily Conservative ”’ in the state, for such was the fact; but how it 
. knows that the signature of the officers affixed to the act were not pub- 
lished we are not informed. 

But suppose they were not published, we do not think that such 
omission would invalidate the law. If it would, then the plaintiff’s 

resent petition in error in this court should be dismissed, for the fol- 
owing reasons : Neither the signatures to the act defining the jurisdic- 
tion of this court, (Gen. Stat. 299,200) nor the signatures to the act 
authorizing petitions in error, (Gen. Stat. 735,737) have ever been pub- 
lished. e think the act in the present cause was properly published. 

The plaintiff in error claims that said bonds are void because, as it 
claims, they were not issued in accordance with said act of the legisla- 
turé, and vo several reasons for this claim. Scme of these reasons 
controvert the facts as they were in fact found by the court below, and 
as they ought to have been found; some of them controvert the iaw; 
some of them have already been considered and decided by this court 
in the case of Lanteneseth v. Miller, 7 Kans. 541; and none of them 
were tenable. Muking the bonds payable in New York, and making the 
interest seven per cent. per annum, payable semi-annually, certainly 
does not invalidate the bonds. . 

We think the election to vote upon the question of issuing the bonds 
was valid, although it was called by the county board on the eleventh 
day of their May term, 1865. See arguments of counsel-in their briefs. 
There are probubly good reasons, however, why the bonds should be 
held valid, even if said election was not strictly valid. They have been 
ratified not only by the county board, but substantial! y by the legisla- 
ture, and by the people of Leavenworth county themselves. 





—Tue Supreme Court of Illinois, in late case of Campbell v. Dag- 
tt, holds that affidavits are not a vt of the record, unless brought in 
y & bill of exceptions, and will not otherwise be considered, 





Negotiable Paper. 
HAMILTON v. MARKS ET AL. 
Supreme Court of Missouri, October Term, 1876. 


Present, Hon. Davin Wacner, Chief Justice. 
« T. A. SHERWOOD, 
« W. B. NapTon, Judges. 
** Warwick Houas, 


1. Title to Negotiable Paper—Rule in Missouri.—Suspicions of defect 
of title or the knowledge of circumstauces which would excite suspicion in the 
mind of « prudent man. or gross negligence on the part of the taker of negotia- 
ble paper, at the time of the transfer, will not defeat his title. ‘Ihe good faith 
of the transaction must be the test of the holders rights. 

2. Note Obtained by Fraud—Burden of Proof on Subsequent Holder. 
—If the maker of the note proves that it was obtained from him by fraud,or was 
fraudulently put in circulation by the payee, the burden of proof is thrown 
upon the huider, that he tuck it without nutice of the fraud, and for value. 


The opinion of the court was delivered by WaGNER, J. 

Plaintiff brought his action upon a negotiable promissory note exe- 
cuted by the defendant to one T. H. Coviey, and by Cooley assigned to 
plaintiff before maturity. Black was «a mere surety, and made a formal 
answer of denial. The separate answer of the defendant, Marks, set up 
a conditional sale of: a farm to him by Cooley; that the conveyance was 
made to him for the purpose of making the sale to one Walker, and 
that the note was executed to secure Cooley in the faithful discharge by 
Marks of the trust; and that in case no sale should be made to Walker 
before the note became due, the same was to be void. 

Marks’ answer also set up a fraudulent conspiracy between Walker 
and Cooley to sell the farm to him, and charged the plaintiff with notice 
of the fraud. It was also averred that no value was given in con- 
sideration of the assignment, etc. There was a replication filed by the 
plaintiff, denying all the material allegations in the answer, and upon 
the issues thus formed the trial was had. Both parties gave evidence 
tending to establish their respective sides of the case. There was a 
verdict for the defendants, upon which judgment was rendered and the 
plaintiff appealed. 

In order to understand and determine upon what theory the case was 
tried, it will be necessary briefly to recur to the material instructions 
given by the court. The nine propositions given on the request of the 
plaintiff, and the two first for the defendants, can not be subject to any 
contest, as they merely assert what has long been established as the law 
in reference to the rights and liabilities of parties to negotiable paper. 
But the remaining instructions given for the defendants constitute the 
principal contention in the case, and are the ones to which plaintiff 
strenuously objects. By the third instruction the jury are told that if 
they believe from the evidence that the noté in suit was obtained by 
Cooley, the payee therein, by fraud practiced by him upon the defend- 
ant, Marks, or if the circumstances appearing in prouf tend to show 
that the transfer of the note by Cooley to Hamilton was made by Cooley 
and accepted by Hamilton for the purpose of thereby gaining an ad- 
vantage over defendants, then the burden of proof rests upon the 
plainuff in the case to show, before he can recover, that he purchased 
said note of Cooley in good faith, without notice or knowledge of such 
fraud before the maturity of the note, and paid a valuable consideration 
therefor. The fourth instruction declares that if the jury believe from 
the evidence that the note sued on was obtained by Cooley from the 
defendant, Marks, by fraud or fraudulent means used by Cooley, then, 
in order to affect the plaintiff by notice of such fraud and render the 
note invalid in his hands, it is not necessary that be should have actual 
and positive knowledge of such fraud before the assignment of said note 
to him, but that it is sufficient notice if it be such as ordinarily prudent 
men usually act upon in the common affairs of life. The fifth instruc- 
tion says that if, from all the facts and circumstances given in evidence, 
the jury believe that the note in suit was procured from Marks by fraud, 
and they further. believe that the plaintiff, Hamilton, before or at the 
time of the actual assignment, transler and delivery of the note to him, 
and the actual payment of a valuable consideration therefor, knew of 
the existence of such fraud in the procurement of the note. or was then 
conscious of having the means of knowing and failed to use them, or 
failed or declined to use that ordinary care and diligence which a pru- 
dent man usually acts upon in the ordinary affairs of life, then the 
plaintiff is not a purchaser of said note in good faith, without notice, 
and the jury should find for the defendants, although they may believe 
that plaintiff, Hamilton, paid Cooley a valuable consideration for the 
note. The sixth instruction asserts essentially the same proposition as 
embodied in the above, framed in different language. 

The main questions of enquiry arising on the record, according to the 
foregoing instructions, are, first, whether circumstances of suspicion 
sufficient to put a prudent man on enquiry, constitute notice in regard 
to negotiable paper, and whether negligence or want of care in the in- 
vestigation of such circumstances can be imputed as notice, and further 
upon whom is the burden of proof when it is charged and proved that 
the note was founded in fraud so as to destroy its validity between the 
original parties, when it is in the hands of an assignee, having been 
transferred before due. 

This case was previously in this court on appeal from the Linn County 
Court of Common Pleas (52 Mo. 78), and the doctrine then announcd 
was that, in order to let in equitable defences pgainst a note assigned 
before maturity, express notice of the consideration before the assign- 
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ment was made, was not indispensable ; but that it would be sufficient if 
¢he circumstances were of such a character as necessarily to cast a shade 
upon the transaction and to Lee the holder upon enquiry. The instruc- 
tions - ps this point followed the rule laid down above, and the plaintiff's 
counsel now zealously insists that the principle declared is erroneous, 
and asks that it should be re-examined. As a general proposition, we 
should be unwilling to accede to the request. It is fit and proper that 
there should be an end to litigation, and when a rule has been adjudged 
upon mature deliberation and after solemn argument, it ought to be 
considered as finally determined. When a case has once been in the 
appellate court and is sent back, if it is retried in conformity with the 
principle announced in the higher tribunal and is again taken up, cogent 
and convincing reasons must exist to induce a re-examination of what 
ought to be considered as res judicata. But, in view of the fact that 
subsequent decisions in this court, though not noticing or professing to 
overrule the decision in this case, are, in my opinion, inconsistent with 
it, and, considering the great importance of having some settled and 
stable rule in reference to a question which so vitally concerns the busi- 
ness transactions of the whole community, it is deemed advisible to 
depart from the usual practice and consider the question again. When 
the case was here before, the judge who wrote the opinion placed his 
chief reliance upon the authority of Pringle v. Phillips, 5 Sandf. 157, and 
the causes therein cited and reviewed by Judge Duer in his very elabor- 
ate and able opinion. The case of Pringle v. Phillips was decided in 
the Superior Court of New York city, and has been expressly disap- 

roved and repudiated by the court of appeals in that state, as will be 
Cosieaher shown. Its doctrine has never attained a foundation in that 
great commercial state. The case was an action of replevin in the de- 
tinet for the recovery of merchandise which had come into the posses- 
sion of the defendant from a fraudulent vendee of the plaintiff, as 
security for advances made, but, as alleged by the plaintiff, with notice 
of the traud, and the question now under consideration was not involved. 

As England was the great commercial nation of the world, the lead- 
ing principles of mercantile or commercial law have been derived from 
her courts. The general rule of cOmmon law was, that except bya sale 
in market overt, no one could give a better title to personal property 
than he himself had. But it was established at an early period that 
securities transferrable by delivery were exempt from this principle. In 
Lawson v. Weston, 4 Esp. 56, Lord Kenyon said: “lf there was any 
fraud in the transaction, or if a bona fide consideration had not been 
paid for the bill by the plaintiffs, to be sure they could not recover; but 
to adopt the principle of the defence to the full extent stated, would be 
at once to paralyze the circulation of all the paper in the country, and 
with it all its commerce. The circumstance of the bill having been lost 
might have been material, if they could bring knowledge of that fact 
home to the plaintiffs. The plaintiffs might, or might not, have seen 
the advertisements, and it would he going a great length to say that a 
banker was bound to make enquiry concerning every bill brought to 
him for discount. It would apply as well to a bill of £10 as for £10,- 
000.” Thisdoctrine of Lord Kenyon was not new. The same principle 
had been previously announced by Lord Holt in Anon. 1 Salk. 126; by 
Lord Mansfield in Miller v. Race, 1 Burr. 452; in Grant v. Vaughn, 3 
Id. 1,516; and in Peacock v. Rhodes, 2 Doug. 633; and was considered 
the well settled law. 

But in the later case of Gill v. Cubitt, 3 Barn. & Cress. 466, decided 
in 1824, Abbott, Ch. J., upon the trial instructed the jury: ‘‘ That there 
were two questions fur their considerations ; first, whether the plaintiff 
had given value for the bill, of which there could be no doubt; and, sec- 
ondly, whether he took it under circumstances which ought to have ex- 
cited the suspicion of a prudent and careful man. If they thought he 
had taken the bill under such circumstances, then, notwithstanding he 
had given full value for it, they ought to find a verdict for the detend- 
ant.” The jury found for the defendant, and after a full argument 
before the whole court, the charge was approved, and judgment was 
entered for the verdict. The rule established in Gill v. Cubitt, created 
great dissatisfaction in mercantile and commercial circles, but it was 
adhered to for a period of twelve years, or as long as Chief Justice 
Abbott presided on the bench. He oom in upon the ancient rule and 
established the doctrine, but it died with his retirement. In Crook v. 
Jadis, 6 Barn. & Ad. 909, the doctrine received a very decided moditica- 
tion. The action was brought by the endorser of the bill against the 
drawer. It was held that it was ‘no defence that the plaintiff took the 
bill under circumstances which ought to have excited the suspicion of a 
prudent man that it had not been fairly obtained. The defendant must 
show that the plaintiff was guilty of gross negligence. This last case 
was affirmed in Backhouse v. Harrison, 5 Barn. & Ad. 1098, and one of 
the judges (Patterson), earnestly assailed the case of Gill v. Cubitt. 
Finally, a step further was taken in Goodman v. Harvey, 4 Ad. & El. 
870, and the rule in Gill v. Cubitt was utterly rejected and repudiated. 
Lord Denman, speaking for the whole Court of King’s Bench, used the 
pccolafe. | ges gab “I believe we are all of opinion that gross negli- 
gence only would not be a sufficient answer where the party has given a 
consideration for the bill. Gross negligence may be evidence of mala 
fides, but it is not the same thing. Je have shaken off the last rem- 
nant of the contrary doctrine. Where the bill has passed to the plaint- 
iff without any proof of bad faith in him, there is no objection to his 
title.” This last case was decided in 1836. It was reaffirmed in Uther 
v. Rich, 10 Ad. & El. 784, decided in 1839, and again in Arbonin v. An- 
derson, 1 Q. B. 498-504, decided in 1841, and has ever since been the 


‘undisputed law of England. 


The Supreme Court of the United States has adopted the rule 
announced in Goodman v. Harvey to its fullest extent. The question 
first came before that tribunal in Swift v. Tyson, 16 Pet. 1, and Good- 





man v. Harvey, and the class of cases to which it belongs were followed. 
In the case of Goodman v. Simonds, 20 How. 3438, Judge Clifford, writ- 
ing the opinion of the whole court, gave the subject, both upon the 
authorities and upon principle, the most elaborate and exhaustive exam- 
ination that is anywhere to be found in the books. From that case the 
following propositions are deducible: 1. The possession of negoti- 
able paper curries the title with it to the holder. 2. The party 
who takes it before due for a valuable consideration, without 
knowledge of any defect of title, and in good faith holds it by 
a title valid against all the world. 3. Suspicion of defect of title, 
or the knowledge of circumstances which would excite such suspicion in 
the mind of a prudent man, or gross negligence on the part of the taker 
at the time of the transfer, will not defeat his title. That result can be 
produced only by bad faith on his part. 4. The burden of proof lies on 
the person who assails the right claimed by the party in possession. 
This case was followed by the Bank of Pittsburg v. Neal, 22 How. 96, 
and again, in Murray v. Lardner, 2 Wall. 110, the question was consid- 
ered and the cases reviewed, and Goodman v. Simonds was affirmed by 
the whole court. 

In New York the same principle is fully adopted. Magee v. Badger, 
84 N. Y. 247. In the case of the Belmont Branch Bank v. Hoge, 35 N. 
Y. 65, Mr. Justice Porter in giving the opinion of the court, says: 
“Upon the facts proved, it is manifest that the jury were right in find- 
ing that the defendants were bona fide holders of the paper in question. 
The instructions of the learned judge on this branch of the case were 
more favorable to the plaintiffs than the law would strictly justify. He 
gave them the benefit of the assumption: that, though the defendants 
took the paper from the apparent owners, for value before it became 
due, and without notice of any defect in their title, the plaintiffs could 
reclaim their bills if they proved the existence of circumstances which 
would have been likely to excite the suspicions of a cautious and vigi- 
lant purchaser. We-can not accept this as an accurate exposition of the 
rule upplicable to the transfer of commercial paper, though it is in ac- 
cordance with antecedent decisions in the Superior Court. Kentgen v. 
Parks, 2 Sandf. 60; Pringle v. Phillips, 5 Sandf. 157; Danforth v. Dart, 
4 Duer, 101. We had occasion to express our views on this question in 
the case of Magee v. Badger, 34 N. Y. 247. One who for a full vaiue 
obtains from the apparent owner a transfer of negotiable paper before 
it matures, and who has no notice of any equities between the original 
partios, or of any defect in the title of the presumptive owner, is to be 

eemed a bona fide holder. He does not owe to the party who put such 
capa in circulation, the duty of active enquiry to avert the imputation of 

ad faith. The rights of the holder are to be determined by the simple test 
of honesty and good faith, and not by the mere speculation as to his 
probable diligence or negligence. The authority mainly relied on in 
the exceptional cases which have favored an opposite theory, is the de- 
cision in Gill v. Cubitt, 3 B. & C. 466. The doctrine of that case has 
been repeatedly overruled, as well in the English as in the American 
courts ; and it can not be recognized as authority without sanctioning 
an unwise innovation in our system of commercial law.’”? The question 
was again discussed in Seybel v. Nat. Cur. Bank, 54 N. Y. 288, and the 
doctrine above announced was reiterated. The same principle is estab- 
lished in Pennsylvania. In Phelan v. Moss, 67 Penn. St. 59, after an 
elaborate discussion it was held that a purchaser before due and without 
notice, of a negotiable promissory note, fraudulent as between the orig- 
inal parties, obtained a title thereto, although he took it under cireum- 
stances which ought to have excited the suspicions of a prudent man. 
The case of Lake v. Reed, 29 Iowa, 258, is to the same effect. See also, 
Raphael v. Bank of England, 17 C. B. 161; Worcester County Bank v. 
Dorchester Bank, 10 Cush. 488; Bush v. Scribner, 11 Conn. 3888; Wool- 
folk v. Bank of America, 10 Bush. 

In this state, in Horton v. Bayne, 52 Mo. 531, it was held that an en- 
dorser of negotiable paper before maturity was presumed to be the 
owner in good faith and for value, unless there were circumstances ante- 
cedent to, or attending on, the act of transfer, amounting to either ac- 
tual notice to the holder of fraud, illegality or failure of consideration, 
or such a combination of suspicious circumstances, as would, in legal 
contemplation, afford ground for the presumption that the purchaser of 
the paper was aware at the time of its acquisition of some equity bet- 
ween the original parties, which should have prevented its purchase ; 
and in Merrick v. Phillips, 58 Mo. 436, it was decided that the conside- 
ration of a negotiable promissory note in the hands of an innocent 
holder for value, could not be enquired into, and before the consideration 
could be impeached it was necessary to show that the holder had notice 
of the lack of consideration. 

It is conceded that in the United States the decisions of the courts 
have varied. Formerly a good many of the courts followed the prin- 
ciple established in Gill v. Cubitt, and a few of them still adhere to the 
rule therein declared ; but by far the greater number now concur in the 
doctrine which has been firmly settled in England, and in the Supreme 
Court of the United States, and in the courts of all the leading com- 
ag states of the Union (Redf and Big Lead. Cas. 257 ; 1 Dan’! Nego. 

ustr. 3 775). 

The rule that a purchaser is not an innocent holder if there are cir- 
cumstances connected with the transfer sufficient to put an ordinarily 
prudent man on enquiry is uncertain and devoid of uniformity. Sus- 
picions assert themselves in different ways, in different minds. In like 
manner what is to be deemed prudence will be found to vary with dif- 
ferent persons. One innocent holder ~s be more or less suspicious 
under similar circumstances at one time than at another. So, too, one 
prudent man may also suspect when another would not, and the standard 
of the jury may be higher or lower than that of other men equally pru- 
dent in the management of their affairs. In any view, therefore, both 
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upon principle and authority, and from the experience of jurists and 


commercial men, and the interests of the affairs of business life, it is 
safe to say that the liberal doctrine which promotes the free circulation 
of negotiable instruments is the best, and that the good fuith of the 
transaction should be the decisive test of the holder’s rights. It follows 
that the court’s instruction upon the question of notice was wrong. 

The next question is as to the burden of proof in case it was tound 
that the note had its inception in fraud. In the last edition of Story on 
Promissory Notes it is laid down that if the maker proves that the note 
has been obtained from him by fraud, or was frudulently put in circu- 
lation by the payee, the holder must prove that he took it honestly with- 
out a knowledge of the fraud, and it may then be incumbent on him to 
show that he has given value for it A Sept Prom. Notes, 6th ed. 3 196). 
The rule is stated very distinctly and clearly by Greenleaf (2 Greenl. 
Ev. ¢ 172), where he says: ‘‘Even in an action by the endorsee against 
an original party to a bill, if it be shown on the part of the defendant 
that the bill was made under duress, or that he was defrauded of it, or if 
a strong suspicion of fraud be raised, the plaintiff will then be required to 
show under what circumstances, and for what value, he became the 
holder. It is, however, only in such cases that this will be demanded of 
the holder; it will not be required where the defendant shows nothing 
more than a mere want of consideration on his part.” 

For the ee above stated, the learned authors cite many 
cases. In Bailey v. Bidwell, 13 M. & W. 73, Baron Parke says: “It 
certainly has been, since the later cases, the universal understanding 
that if the note were proved to have been obtained by fraud or effected 
by illegality, that afforded a that the person who had been 
guilty of the illegality would dispose of it, and would place it in the 

ands of another person to sue upon it; and that such proof casts upon 
the plaintiff the burden of showing that he was a bona fide holder for 
value.” In Smith v. Braim, 3 E. L. & E. Rep. 379, the case of Bailey 
v. Bidwell was commented on and approved, and Lord Campbell, C. J. 
said, that since the new rules judges have with entire approbation di- 
rected juries that when the bill was illegal in its inception, or when the 
immediate endorser to the plaintiff obtained possession of it by fraud, 
the want of consideration as between him and the plaintiff may be pre- 
sumed, and in such case the onus is cast upon the plaintiff of proving 
that he gave value. In the subsequent case of Harvey v. Towers, in 
the Court of Exchequer, 4 E. L. & E. Rep. 531, the same rule was en- 
forced; Platt, Baron, observing that the cases of Bailey v. Bidwell, and 
Smith v. Braim, were the decisions of eight judges, and that the casting 
the burden of proving consideration on the holder of a bill shown to be 
effected by fraud, was an extremely just rule, as he must best know 
what consideration he gave for it. In Hall v. Featherstone, 3 H. & N. 
284, Pollock Ch. B. says: “If there are any circumstances in the nature 
of fraud or illegality which can be left to the jury, proof of these cir- 
cumstances will cast on the plaintiff the onus of showing that he gave 
value for the bill.””. And Bramwell, Baron, said: ‘‘The cases have es- 
tablished that if there be fraud or illegality in the inception of a bill, 
or in the circumstances under which it was taken by the person who in- 
dorses it to plaintiff, he must prove consideration. That is established 
beyond controversy.” 
he same doctrine has received the unqualified assent and approba- 
tion of the Supreme Court of the United States. In the case of Smith 
v. Sac. County, 18 Wall. 139, it is expressly decided that in a suit 
on a negotiable security, when the defendant hus shown strong circum- 
stances of fraud in the origin of the instrument, this casts upon the 
holder the necessity of showing that he gave value for it before maturity. 
In Ohio McKisson v. Stanberry, 3 Ohiv St. 156, the rule is stated to 
be that, where it is shown that the transaction on the part of the origi- 
gal holder was a positive fraud, then it devolves on the party claiming 
under such transaction to show that he acted honestly without a knowl- 
edge of the fraud. Savage, C. J., in Vallett v. Parker, 6 Wend. 615, 
says: ‘* The holder of a note or bill need not, in the first instance, show 
a consideration—possession proves property; but if there are any sus- 
icious circumstances as to the bona fides of his possession, and the de- 
ndant has a good defense against the payee, then he must show that 
he paid value forit. For instance, if the note has been lost or stolen, 
or mney f put into circulation, etc., then the plaintiff must show 
that he came lawfully and fairly by it, and paid value for it.” In Mun- 
roe v. Cooper, 5 Pick. 412, the court declares: “We agree that a new 
trial in this case must be granted, for the purpose of allowing the de- 
fendants to prove, if they can, that there was fraud practiced 1n the in- 
ception of the note, or that it was fraudulently putin circulation. This 
fact being established will throw upon the pluintiff the burden of proof 
to show that he came by the possession of the note fairly and without 
knowledge of the fraud;” and in Holmes v. Kasper (5 Bin. 469), the 
court said: ‘‘In the first instance, it is presumed that every man acts 
fairly. It lies on the defendant, therefore, to show some probable 
ground of suspicion before the plaintiff is expected to do anything more 
than produce the note on which he founds his action. But this being 
done, it is reasonable that the bolder should be called upon to rebut 
the suspicion. All that is asked of him is to show that he has acted 
fairly and paid value.” 

e latest elementary writer on this subject thus sums up the rule as 
the settled law: “There may be at this juncture a shifting of the burden 
of proof from the defendant to the plaintiff, for the principle is well 
established that if the maker or acceptor, who is primarily liable for the 
payment of the instrument, or any party bound by the original consid- 
eration, proves that there was fraud or illegality in the inception ot the 
instrument; or, if the circumstances raise a strong oy, sw of fraud 





under circumstances which create no presumption that he knew the 
facts which impeach its validity. This principle is obviously salutary, 
for the presumption is natural that an instrument so issued would _o 
quickly transferred to another. and unless he guve value which could be 


ony proved, if given, it would perpetrate great injustice and reward 


fraud, to permit him to recover.” 1 Dan’l Nego. Instr. 2 815. 

The reasoning by which the foregoing rule is supported is, I think, 
unanswerable, and commends itself for its manifest justice. Where an 
instrument is procured by fraud, or is effected with illegality, the payee 
would undoubtedly be eager to transfer it, so that suit would be brought 
in the name of another, in order to prevent any valid defense if possible. 

In such a case it is justice to the defendant, and it is no hardship to 
the plaintiff, to require him to show that in acquiring the note he acted 
honestly and in good faith, and that he gave value for it. On this point, 
therefore, in giving the third instruction for the defendant, I think the 
court decided rightly. There are no other questions in the record re- 
quiring attention, or to which any objection is perceived. For the giv- 
ing of the fourth, fifth and sixth instructions, on behalf of the defend- 
ants, in regard to the question of diligence and notice by the plaintiff, 
I think the judgment should be reversed and the cause remanded. The 
other judges concurring. 





Tue ILtinois Supreme Court.—The Monthly Western Jurist for 
November, contains an interesting historical sketch of the Supreme 
Court of the state of Iliinois. The judicial history of Illinois com- 
mences with the appointment by the legislature, of Joseph Phillips, 
chief justice, and Thomas C. Brown, John Reynolds, and William P. 
Foster, associate justices of the supreme court. Their commissions 
bore date of October 9, 1818. They were required to do circuit duty, 
and held their office during good behavior, until the session of the leg- 
islature of 1824-25. See constitution of 1818. Phillips, the chief justice 
had, at one time been acaptain in the general army, and had been secre- 
tary of state under the territorial government of Lllindis. He became 
an able lawyer and made a good judge, but having been defeated as a 
candidate for governor in 1822, he resigned his office as chief justice and 
moved to Tennessee. Phillips was succeeded by Thomas Reynolds, who 
was afterwards Governor of Missouri. He was commissioned on the 31st 
of August, 1822, and held his office until the reform of the judicial sys- 
tem made by the general assembly during the session of 1824-25. Fos- 
ter, who was appointed one of the associate judges, never took his seat 
as judge, but resigned June 22, 1819. He was not a lawyer, having 
neither studied nor practised law. He was assigned a circuit, but not 
desiring to expose his ignorance by going into court, therefore, after 
drawing his salary in a style that would have been creditable to a modern 
salary-grabber, he left the stute. ‘He was a great rascal, but no one 
knew it then, he having been a citizen of the state only for about three 
weeks before he was elected. He was no lawyer, never having either 
studied or practised law; but he was a man of winning, polished man- 
ners, and was withal a very gentlemanly swindler, from some part of 
Virginia. It might be said of him, as it was said of Lambro, ‘he was 
the mildest mannered man that ever scuttled a ship orcuta throat,’ with 
such true breeding of a gent!eman, that you never could divine his real 
thought. He was believed to be a clever fellow, in the American sense 
of the phrase, and a good-hearted soul. He was assigned to hold courts 
in the circuit on the Wabash, but being fearful of exposing his utter in- 
competency, he never went near any of them. In the course of one 
year he resigned his high office, but took care first to pocket his salary, 
and then removed out of the state.”—Ford’s Hist. of Ill., p. 29.  Wil- 
liam Wilson, who afterwards became chief justice, was appointed in 
Foster's stead on August 7, 1819, and with Judge Brown held his seat 
until the refurmation of the judiciary, in 1825. During this period the 
judges of the supreme court held the circuit courts after the manner of 
the nisi ne courts of England in Blackstone’s time. 

In 1825, the supreme court was reorganized, with William Wilson, 
chief justice, and Thomas C. Brown, Samuel D. Lockwood, and Theo- 

hilus W. Smith (resigned December 26, 1842, and was succeeded by 

ichard M. Young, March 6, 1843), associate justices. They were com- 
missioned on the Toth day of January, 1825, and their tenure of office 
was during their good behavior. Until 1825, the judges of the supreme 
court received a salary of one thousand dollars per annum, but the leg- 
islature, as soon as the constitution permitted, reduced their salary to 
eight hundred dollars. During the session of 1824-25, circuit courts 
were established, and five circuit judges uppointed with a salary of six 
hundred dollars. But four years later circuit judges were abolished, and 
the judges of the supreme court also required to do circuit duty. The 
circuit Judges were abolished, because at that time it was considered ex- 
ee to pay out so much for judges’ salaries, although the aggregate 
for salaries of supreme and circuit judges, only amounted to six thous- 
and two hundred dollars. There were also political reasons for their 
pon ae The slavery question during this time was the principal 
political question. Governor Edward Coles had emancipated his slaves 
in Virginia, and brought them to Illinois, where he settled them on 
farms. He had omitted to give bond for their good behavior, and thus 
became subject to a penalty of $200 for each negro. Madison county 
recovered a judgment against him for $2,000. Thereupon the legisla- 
ture relea: him from the penalty, and Coles plead this act in bar to 
a final judgment. Bzt Samuel McRoberts, who was circuit judge of 
that circuit, held that the act was unconstitutional ; that it violated a 
vested right. This decision was reversed in the supreme court. See 





or illegality, the owner must then respond by showing that he uired 
bona fide, for value, in the usual course of business while eaten, and 


Coles v. ison County, Breese, 154. This decision of the circuit 
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udge caused much comment, and was one of the causes which led to 
the abolition of circuit judges. 

The supreme court met once a year until 1835, when circuit judges 
were again appointed and the supreme court required to meet twice a 

ear. ‘The sessions were held in Vandalia until 1839, after which they were 
held at Springfield. In 1841, circuit judges were again legislated out of 
office, and the number of supreme court judges was increased to nine. 
The following additional judges were appointed at that time: Sidney 
Breese (Resigned December 19, 1842. Justice Breese was succeeded by 
James Semple, January 16, 1848. The latter resigned and was succeeded 
by James Shields, Aug. 16, 1843. Justice Shields was succeeded by 
Gustavus P. Koerner, who took his seat December 21, 1846.) Thomas 
Ford (Resigned August 1, 1842, and his place temporarily filled by the 
appointment of John D. Caton. The vacancy caused by Ford’s resig- 
nation was then regularly filled by the legislature, March 6, 1843, by the 
appeintment of John M. Robinson, who afterwards died at Ottawa, 
April 27, 1848, and was succeeded by Caton, who was a appointed 
by the governor.) Walter B. Scates (Resigned January 11, 1847, and the 
vacancy filled by the appointment of William A. Denning, on the 18th 
of January, pe Samuel H. Treat and Stephen A. Douglas (Resigned 
June 28, 1843, and succeeded by Jesse B. Thomas, who was appointed 
August 26, 1843, and was succeeded by Norman N. Purple, December 
21, 1846). The state was divided into nine circuits, to each of which 
one supreme judge was assigned. 

The reorganization of the judiciary in 1841, was made more for 
peat purposes than any other. Ford’s History of Illinois, p. 212. 

hree of the judges, Wilson, Lockwood and Brown, were whigs and 
belonged to the minority party. The great political question at that 
time was, whether, under the constitution of 1819, all inhabitants who 
had been in the state six months, whether citizens or aliens, shuuld be 
allowed to vote. The case was taken to the supreme court, and the 
democrats, fearing that the supreme court as then constituted would 
decide adversely to the alien vote, set about to reorganize the judiciary, 
which they did, by abolishing the office of circuit judges and increasing 
the number of judges of the supreme court to nine. By this means the 
dominant party obtained a court, the majority of which were in sym- 
pathy with it. But in the meanwhile the whig judges had decided the 
alien case on a side issue, leaving the great question undecided. Many 
claimed that this decision was made as an inducement to the democrats 
to permit the judicial system to remain unchanged; whether this is true 
or not, it did not prevent the proposed changes. As organized by the 
act of 1841, the judicial system remained until the adoption of the con- 
stitution of 1848... During the thirty years ending in 1848, the decisions 
of the supreme court are contained in nine volumes of reports. By the 
time the thirty years succeeding that time have elapsed, at least eighty 
volumes will have been added to the state reports. ~ 

The judicial history of Illinois, under the constitution of 1848, is full 
of interest to the statesman, the lawyer and the citizen. It should be 
carefully considered before making any great change in our judicial 
system. 

‘ Upon the adoption of the constitution of 1848, the state was divided 
into three grand divisions—a disadvantage now, but the absence of rail- 
roads then, made it necessary to have three divisions. The supreme 
court was organized by the election by the people, of Samuel H. Treat, 
John D. Caton and Lyman Trumbull. It will be noticed that prior to 
this time all judges were regularly appointed by the legislature, and 
held their offices during their good behavior. The decisions: of the 
supreme court under the constitution of 1848, a period of twenty-two 
years, are contained in forty-five volumes of reports. 9 Ill.-64 Ill. This 
may be termed the formative period of the judicial history of the state. 
It marks the growth of railroads and an almost infinite variety of other 
corporations, whose rights and duties this court was called upon to de- 


cide. They were the judicial pioneers of the state; their researches - 


often led them out into fields where no foot-prints of former judges 
could be found. It was their province to lead, where subsequent judges 
have only to follow. The reports of this period will always be among 
the most popular of the Illinois reports. 


JURISDICTION OVER CEDED Lanps—A few weeks ago we alluded to 
the case of a second class private of engineers who, while on duty as a 
sentinel at West Point, mortally wounded a hack driver. As the case 
involves some points of interest to-the army, we propose to discuss it. 
In the first place, it is to be observed that the shooting by the sentinel 
occurred on lands belonging to the United States, to which the New 
York Legislature had specially ceded jurisdiction. Nevertheless a jus- 
tiee of the peace issued a warrant for the arrest of the sentinel fur viola- 
tion of the laws of New York; but permissions to execute this process 
was refused by the then superintendent, who, however, permitted a 
county coroner to come on the reservation and empanel a jury, which 
found that the citizen came to his death at the hands of the soldier. 
Meanwhile, United States Commissioner Osborne had been communi- 
cated with, and a warrant duly issued placed in the hands of a deputy 
United States Marshal and duly acknowledged by the commandin 
officer, and the sentinel turned over to the United States civil authori- 
ties of eriminal jurisdiction. In due time the case came on for hear- 
ing in the commissioner’s court in New York city, the United States 
being represented by General B. F. Foster, Assistant District Attorney, 
and the prisoner, under special permission from the secretary of war, 
by Professor Gardiner, Professor of law at the Military Academy. 
From the evidence adduced—all possible witnesses having been exam- 
ined—it appeared that shortly after midnight, while the sentinel was 
walking. post between the academic building and South gate, he heard a 
carriage rapidly proceeding by the lower road, in front of Cadet Hos- 





pital, towards that gate. Stepping to the junctions of the roads, near 
a gaslight, he challenged «he driver a stranger, three times, orderi 
him to halt, which summons was not immediately obeyed. The sentine 
then ran in front of the team to stop it, but had to spring to one side 
to avoid being run over, As the carriage passed, his piece was fired in 
close proximity. The ball was cut in two by passing through the car- 
riage lamp. It there pierced the cushion of the driver’s seat from be- 
neath, and penetrated the driver’s leg between the knee and thigh, 
carrying into the wound portions of the cushion. The wound was not 
necessarily mortal, but in a few days tetanus ensued, resulting in death. 
It further appeared by the evidence, that the sentinel was required to 
load his piece at ten o’clock with ball cartridge, not only to give an 
alarm in case of fire, but to use if necessary. He was required to stop 
and examine all suspicious characters and vehicles, to take them to the 
guard house at the entrance gate, if necessary, for examination, and to 
prevent fast driving. These orders were undoubtedly legal, as they 
were concluded to be, and were given in the exercise of a discretion 
imposed upon all commanding officers intrusted with the care of large 
ee of government property, on military sites exclusively under 
the jurisdiction of the national government, 

As certain citizens are permitted to reside at West Point, and a hotel 
is located there, with sanction of the proper authorities, the question of 
extent of military authority in matters of police as to citizens, also 
came an element to be considered. It was long ago held by a United 
States attorney general, that although there is a United States Post 
Office located at the Point, it did not authorize a citizen to insist on a 
right of way to such office, when the post commander, in the exercise 
of his military discretion, chose to exclude them. In the same manner 
it may be said, that whoever comes upon a military post, whether for 
business or pleasure, comes there subject to such military police regula- 
tions as the commanding officer, in his judgment, may deem nec- 
essary. 

In defence the sentinel set up an accidental shooting; but it was also 
argued, that even had it been deliberate, a certain amount of discretion, 
such as an ordinary man would use, was vested in the soldier, in deter- 
mining how he was to obey his lawful orders, and compel the hackman to 
to submit to inspection. It was conceded that there had been no malice 
on the part of the soldier, as the evidence showed he was a stranger to 
the deceased. If he had acted unlawfully and wilfully, then, under the 
Revised Statutes of the United States, the shooting would have been 
‘‘manslaughter.” He was, however, as was argued by counsel, acting 
lawfully when he challenged and endeavored to halt the driver. As- 
suming the shooting to have been intentional or wilful, which the di- 
rection of the shot when the sentinel was so close to the deceased made 
highly improbable, nevertheless the sentinel acted under lawful orders, 
a not in excess of the discretion reposed in him, and was, therefore, 
not amenable under the statute. 

After a careful hearing, Commissioner Osborne laid the case and all 
the evidence before the United States grand jury for the Southern Dis- 
trict of New York, who refused to find a “ true bill,” and on motion of 
prisoner’s counsel he was duly discharged, and returned to duty. Since 
then we understand that the local state grand jury and district attorne 
for Orange county have within the week, undertaken to investigate this 
case under the laws of New York, and that this grand jury found a 
‘true bill.” In doing this, officers at West Point, though mot all who 
were material, were summoned to Newburgh as witnesses, at their own 
7 and temporarily withdrawn from their public duties. If the 
subpeenas served upon them had shown on their face that the case was 
the identical one we have referred to, we believe they would have been 
justitied in refusing to recognize the validity of the process. While 
respect to the civil authority is always to be enjoined upon the military 
man, yet it is also to be borne in mind that unconstitutional process, or 
such as has been issued without jurisdiction, as was the case of that 
from this last coroner’s jury, is absolutely void. We have no more 
noticeable instance than in the laws of some states which when a habeas 
corpus 1s issued from the state court, authorize the sheriff to take into 
his custody the individual whose liberty is sought. Yet the United 
States Supreme Court has declared that an army officer, served with 
such a writ to produce a soldier on ground of illegal enlistment, should 
neither surrender his custody or produce him, but only make respectful 
return of the grounds for holding him. 

We are at a loss to conceive how the local state authorities can as- 
sume to interfere in this matter, after the numerous decisions upon the 

int. Cession of jurisdiction must be for some purpose, and if not 

or this, it is difficult to determine what the object couid be. For offenses 

not committed on the ceded tract, the state authorities would undoubt- 
edly have jurisdiction, but in this case Congress had. by law, provided 
for the ideutical offence, and as to the court where triable. Exclusive 
legislation signities exclusive jurisdctition. As well might the state au- 
thorities claim jurisdiction over an offence committed in the ceded tract, 
commonly called the District of Columbia. We presume a warrant 
will be issued by the state authorities, and a demand made on the 
soldier’s present commanding officer for his surrender. 

Over half a century ago, Attorney General Wirt delivered an inter- 
esting opinion on the duty of a commanding officer, under the present 
fifty ninth article of war. Said he, “The commanding officer owes a 
duty to the men under his command—he owes them the duty of protec- 
tion, so long as they continue in the faithful discharge of their duty. 
This duty is first in point of time and highest in point of obligation. 
This thirty-third article (now fifty-ninth) gives him no authority to with- 
draw that protection and deliver over his men to others, except in the 
ease which it describes, where they are accused cf such an offence as is 
punishabie by the known laws of the land. To justify him in deliver- 
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.the court below and 
grant a re-hearing during the term at which the final decree was rendered, 
\but 
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ing them up, he must see that the case described by the article has States, must state the facts in such manner that the court may judge 


arisen. He is required by his duty to exercise his judgment upon the 


. case. It is not enough to tell him that some offence has been commit- | 


ted; he must know what the specific offence is, in order that he may see 
whether it is an offence ‘ punishable by the known laws of the land.’”’ 

In the case under consideration the state authority, having no juris- 
diction, can inake no lawful demand which will withdraw the soldier 
from his duty and service to the general government. Any legal process 
void for want of jurisdiction is absolutely null, and whoever acts under 
it does so at his peril. The laws of the land in this case are those of 
the United States, and not of the state. Should the soldier chance to 
be arrested under it, his counsel propose to apply to the United States 
District Court fora writ of habeas corpus, and thus take him by sum- 
mary proceedings from the custody of the state sheriff.—Army and 
Navy Journal. 








Book Notices. 


Usirep States Dicest ror 1875. A Digest of Decisions of the Va- 
rious Courts within the United States. By Brenyamin VAUGHAN 
Axssott. New Series, Vol. VI. Boston: Little, Brown & Company, 
1876. 


This well-knowr digest, for the year 1875 includes eleven volumes of 
reports of the federal courts, and eighty volumes of state reports. It is, 
like its predecessors, accurate, authentic, valuable. The name of the 
editor is a sufficient guarantee of the value of his share of the work, as 
the names of the publishers are a guarantee of the excellence of their 
share of the enterprise. 








Recent Reports. 


Unirep States Reports, SuPREME Court, VoL. 91. Cases Argued 
and Adjudged in the Supreme Court of the United States, October 
Term, 1875. Reported by WILLI4M T. OrTo, Vol.L. Boston: Little, 
Brown, & Company, 1876. 


It is scarcely necessary to say anything in regard to the value of the 
opinions of the highest court of the republic. They can easily speak 
for themselves, provided they are reported with accuracy and printed 
without mutilation. The profession require that they shall be arranged 
in a manner most convenient for reference; allusions to authorities, 
whenever made, precise ; a brief introductory statement where the opinion 
itself does not sufficiently show the facts; a syllabus containing all the 

ints decided, without being a re-hash of the opinion ; a comprehensive 
index. This is left to the reporter, and this we must congratulate Mr. 
Otto on having accomplished in his first volume. If the succeeding 
volumes which shall come from this court are no worse than this, Mr. 
Wallace will have left behind him a worthy successor. The mechanical 
execution of this issue of reports is excellent; and as a work of art 
can not be surpassed by any volume upon our shelves. 

This volume contains seven hundred and thirty pages, exclusive of 
the index and table of cases. The opinions here meqeitel were delivered 
at the October term of last year. This voluine, however, does not con- 
tain all the cases determined there, some of the most important ones— 
the enforcement act cases, for example—we notice as not being included. 
It contains in all ninety-seven cases. Nearly three-quarters of these— 
sixty-three in all—have been published in the present volume of the 
CentTraL Law JournaL, and over fifty opinions delivered at that term, 
and not to be found in this volume, have appeared during this year in 
this journal. 

The following decisions here reported have not appeared in our 
columns: McComb, E. tor, v. issi 3 of Knox Co., where it is 
held that.the judgment of the supreme court of a state, reversing that 





-of a court of common pleas, and remanding the cause for “ further pro- 
feedings according to law,” is not final, nor can the judgment subse- 
-quently rendered by the inferior court be examined in the supreme fed- 


ral court, and Semmes v. United States, that the power of amendinge 
@ writ of error returnable to the circuit court, is vested in that court as 
fully as it is in the supreme court, on writs of errer returnable to it. 
Ip ecwiar «, Simon et al., the court holds that it can not, after appeal 
in equity, receive new evidence, nor, upon motion, set aside a decree of 
t a re-hearing, and that the court below can 


not thereafter; and an application therefor must be addressed to 

t court. Armory v. Armory decides that a cause will not, on the 
und that it has no merits, be advanced for argument, nor will it be 
termined on motion, simply because the court may be of opinion that 
it has been appealed fur delay, but dam will Se adjudged under 
Rev. Stat. sec. 1010, and rule 23. In The Juniata it was held that depo- 
sitions taken under a commission from a circuit court in an admiralty 
case, after an appeal to this court, will not be made part of the record, 
unless a sufficient cause be shown for not taking the evidence in the 
usual way before the court below. In The Dove the court ruled that the 
decree of a district court, dismissing a cross-libel for want of merit, 
from which no appeal was taken, rmines the questions raised by 
stich cross-libel, but does not ye wy of the issues of law or of fact in- 
volved in the original suit, and that by such dismissal, without appeal, 
both parties to the cross-libel are remitted to the pleadings in the original 
suit, and every issue therein is open on appeal as fully as if no cross- 
libel had ever been filed. In Untted States v. Norton, the court decides 
that @ motion to advance a criminal case, on behalf of the United 





| whether the government will be embarrassed in the administration of 


its affairs by delay. Haldeman v. United States holds that the entry of 
a judgment that “the suit is not prosecuted, and be dismissed,” is 
nothing more than the record of a nonsuit, and that the words “ dis- 
missed agreed,” entered as the judgment of a court, do not of themselves 
import an agreement to terminate the controversy, nor imply an inten- 
tion to merge the cause of action in the judgment. In Phillips § Colby 
Construction Co. v. Seymour et al., fifty different assignments of error 
being filed, the court strongly condemns such a practice. 

In Wilmington § Weldon R. R. v. King, it is held that contracts 
made during the war, in one of the confederate states, payable in con- 
federate currency, but not designed in their — to aid the insurrec- 
tionary government, are not, because thus payable, invalid between the 
parties, and that in actions upon such contracts, evidence as to the value 
of that currency at the time and in the locality where the contracts were 
made is admissible. Farmers § Mechanics National Bank v. Dearing 
holds that National Banks are subject to no control by the state, except 
so far as congress may permit, and also that the only forfeiture declared 
by section 18, of the act of June 3, 1864, (13 Stat. 99) is of the entire 
interest, and no loss of the entire debt is incurred by the bank, as a pen- 
alty or otherwise, by reason of the provisions of the usury law of a 
state. Beauregard v. Case, that the agreement in question constituted a 
partnership. Dows v. National Builange Bank of Milwaukee, decides 
that an invoice is neither a bill of sale nor evidence of a sale, and, stand- 
ing alone, furnishes no proof of title. 

Jackson v. Jackson reverses the decree of the Supreme Court of the 
District of Columbia, 2 Cent. Law Jour. 568, and holds that although 
at common law the money which the wife has at the time of her mar- 
riage, not secured to her by settlement or contract, and that which she 
subsequently earns, belongs to the husband, it is competent and lawful 
for him to allow its investment in the purchase and improvement of 
real property for her separate use, if the rights of existing creditors are 
not thereby impaired, and that the doctrine of resulting trusts has no 
application to an investment of this kind; it constitutes a voluntary 
settlement upon the wife, whether made through the husband or direct- 
ly by the wife, with his consent. In Lloyd, et al. v. Fulton, a promise 
made in Georgia, not in writing, to settle property on an intended wife, 
was held void, the Statute of Fraud being in force there. It was like- 
wise held that such a promise after marriage is void for want of con- 
sideration. 

In Roberts v. Ryer, the court affirms the doctrine in Smith v. Nich- 
ols, 21 Wall. 112, that a mere extended application of the original 
thought, a change only in form, proportions or degree, doing substan- 
tially the same thing, in the same way, with better result, is not such an 
invention as will sustain a patent. 

In The Free State, the duty of a steamer to keep out of the way of a 
sailing vessel, when they are approaching in such directions as to involve 
a risk of collision, and the correlative obligation of the sailing vessel, are 
considered. The Sunnyside is also a case, arising out of a marine collision, 
and holds, reaffirming the doctrine in The Continental, 14 Wall. 345, that 
if a sailing vessel, when approaching a steamer, fails to adopt all reason- 
able precautions to prevent a collision, she will not be excused, even 
though she displays her proper head-lights, and is entitled, in the absence 
of exceptional circumstances or special danger, to keep her course, and 
the case of The Colorado, in this volume, is to the same effect. In the D. 
R. Martin, the libellant having, in a district court, obtained a decree for 
$500, which, on appeal, was reversed by the circuit court, and the libel 
dismissed, on — to this court, the appeal was dismissed, the amount 
in controversy below not exceedin $500. 

In Wright v. Tebbitts, a commission called together to settle and ad- 
= disputed claims, with a view to their ultimate payment, is said to 

a quasi court, and an agreement by an attorney-at-law to prosecute a 
claim before it, either at a fixed compensation or for a percentage upon 
the amount recovered, is heid not to be illegal, or against public policy. 
In Black v. United States, a contract for Gelivery of shoes between a 
contractor and the government is construed, and in Lobenstein v. United 
States, a contract providing that a party should have all hides of cattle 
slaughtered for the Indians, is held not to include the hides of cattle de- 
livered to the Indians alive. In Raymond v. Thomas, an order issued 
by the commander of the United States forces in South Carolina, in 
May, 1868, annulling a decree rendered by the Court of Chancery in that 
state, is held void. United States v. Alitson holds that the employees 
of the government printing office do not come within the terms of the 
act of February 28, 1867 (14 Stat. 569), authorizing an increased com- 

nsation. United States v. Ashfield, construes the actof March 8, 1869 
15 Stat. 283), fixing the salary of watchmen. In Hall et al. v. United 
States, it is held that a claim for allowances under section 25 of the act 
of June 80, 1864 (13 Stat. 231), can not be admitted unless sanctioned 
by the secretary of the treasury, and that in a suit on the official bond 
of a collector of internal revenue to recover a balance found to be due 
from him to the United States on a settlement of his accounts by the 
accounting officers, items of set-off for bis extra services, were properly - 
excluded. Dainese v. Cooke et al. holds that when the proper officer 

ives a permit for the erection of certain buildings in the city of Wash- 
ington, a clear case of danger to the public safety, or of departure from 
the permit, must be made out before the party acting under it could be 
arrested midway in their construction, and required to remove them. 
Arthur v. Oummings et al., construes the terms “ burlaps,” “ oil-cloth 
foundations,” and * floor-cloth canvass,” as used in the revenue statutes, 
and Meyer et al. v. Arthur the words ‘‘ manufactures of metals.’ In 
Warren et al. v. Shook, the question before the court was whether the 
plaintiffs who were bankers, who also sold gold and stocks, were liable 
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for taxes chargable by law upon brokers. The court declares in the 
affirmative. 

Forsythe v. Kimball decides that in the absence of fraud, accident or 
mistake, the rule is the same in equity as at law, that parol evidence of an 
agreement, alleged to have been made at the time of the drawing, mak- 
ing, or endorsing a bill or note, can not be permitted to vary, qualify or 
contradict, or to add to, or substract from, the absolute terms of the 
written contract. S/one v. Towne et al., was a case of this nature: A 
recovered in a state court a judgment against the administrator of B, to 
the payment whereof, he sought by the state laws to subject certain 
lands there situate. C who was not a party to the judgment, claimed 
them under an alleged conveyance to his ancestor trom B. It is held 
that C, inasmuch as the judgment was not a lien upon the lands, or 
binding in ” way upon him, could not sustain a bill in chancery to 
set it aside. In Lower et al. v. United States, where a statute of LIli- 
nois required the board of town auditors to audit charges including 
judgments against the town, in order that provision for paying them 
might be made by taxation, it is held that where a judgment against 
the town was rendered, by a court having jurisdiction of the parties and 
the subject-matter, auditing it was a mere immaterial act, not involving 
the exercise of official discretion, the performance of which may be 
coerced by mandamus. 








Notes of Recent Decisions. 


Proof of Fraud.—Distinction Between Evidence Required 
in Civil and Criminal Trials.— Strannthan, et. al. v. Greaves. Su- 
preme Court of Ohio. Opinion by Mclivaine, C.J. On the trial of 
a civil action, wherein the claim or defence is based on an alleged fraud, 
the issue may be determined in accordance with the preponderance or 
weight of evidence, whether the facts constituting the alleged frauds 
do, or do not, amount to an indictable offence. 


Marine Insurance—Increase of Risk— Testimony of Ex- 
rts.—Leetch v. Atlantic Mut. Ins. Co.—Court of Appeals of New 
‘ork, 5 Ins. Law Journal, 775. Opinion by Allen, J. 1. The storage 
of gold in the hold of the vessel outside the cabin and underneath the 
cargo is a stowage in an unusual place, which materially increases the 
risk except from barratry or theft, and vitiates the policy where perils 
of the sea are alleged-as the cause of loss. 2. The testimony of experts 
as to materiality is admissible, and must govern where there is no con- 
flict of evidence. 


Subscription to Stock of Corporation.—Liability to Assess- 
ments.—E. § N. A. Railroad Co. v. McLeod. Supreme Court of New 
Brunswick. 15 Am. Law Reg. 592. Opinion by Allen, J. The plaint- 
iff company was about being organized, and defendant was asked to 
take stock in it, and subscribed his name to a paper prepared for that 
pean. agreeing to take ten shares. Held, that this was an offer made 

y the company on the one side, and accepted by the defendant on the 
other, and that a complete contract was formed, which made him liable 
as a Stockholder to assessments. Held, also, that it was not necessary 
that certain shares designated by numbers should be assigned to defend- 
ant to make him liable. 


Removal of Causes.—Stapleton v. Reynolds. United States Dist. 
Court, Southern District of Ohio. 9 Ch. Leg. News, 33. Opinion by 
Swing, J. 1. Ina suit by a plaintiff of one state against several defend- 
ants of adifferent state, where the sum in dispute exceeds, exclusive of 
costs, the sum of five hundred dollars, where the matter in controversy is 
wholly between them, and which can be fully determined between the 

luintiff and the defendants, either of the defendants actually interested 
in the controversy, may remove such suit to the Circuit Court of the 
United States. 2. The removal of a suit by one of the defendants, un- 
der such circumstances, removes it as to all of the defendants. 3. To 
accomplish such removal, it is not necessary that all of the defendants 
should join in the petition for removal. 


Power of Courtto Enjoin the Use of Land for Particular 
Ferry Privilege—Special Law—Public Policy.—Frye 

v. Partridge. Supreme Court of Illinois. 9 Chicago Leg. News, 34. 
Opinion by Craig, J. 1. That the provision in the deed, prohibiting the 
use of the eight-ucre tract for ferry purposes, is binding upon appellee, 
and it was within the power of a court of equity to enjoin him from 
using the lands in the manner and for a purpose prohibited by the terms 
of one of the deeds which is a link in the chain of title under which he 
holds the land.’ 2. That whenever the land is needed for the use of the 
public, it can be condemned under the power of eminent domain, and 
the rights of appellee and all others taken. 8. That the law in question 





is a special law, and the constitution prohibits the legislature from 
licensing ferries by local or special law. 4. That the act is unconstitu- 
tional. 


Equity Jurisdiction over Real Estate in another State.— 
Trusts.— Moore v. Jaeger, et. al. Supreme Court, District of Columbia. 
8 Wash. Law Rep. 217. Opinion by MacArthur, J. 1. The rule is 
now well settled that a court of equity will entertain a suit respecting 
the rights to real estate situate in another state or county, where juris- 
diction of the parties has been rei pig 2. When a controversy arises 
out of a Contract, or out of fraud, or involves the consideration of a 
trust in regard to lands in another state, the jurisdiction of a court of 
chancery will act upun the conscience of the person if found within the 
terry of the forum, and compel him to do what is required by 
ustice and equity. 38. Where a party hasexecuted a deed of trust upon 





real estate to secure an indebtedness to the complainant, and subse- 
quently he causes to be purchased for his benefit, in the name of other 
persons, outstanding titles for the purpose of defending the complainant, 
equity will decree that he must hold the titles thus acquired upon the 
uses and trusts declared in the trust deed he had previously executed 
for the benefit of the complainant. 


Life Insurance—Authority to Waive Payment of Premium. 
—Merserau v. Phenix Mut. Ins. Vo.—Court of Appeals of New York, 
5 Ins. Law Journal, 765. Opinion by Allen,J. 1. The policy provided 
that the insurer’s liability should cease upon failure of the insured to 
pay the premiums when due at the company’s office, or to the agent, 
upon the production of a receipt signed by the president or secretary. 
The agent was authorized only to solicit insurances, forward applica- 
tions, and collect premiums. Held, that the agent’s power was limited 
to the collection of each premium when furnished with renewal receipts, 
and he could perform no act in respect to subsequent payments, except 
as such power was renewed by each receipt forwarded. Held, that the 
insured had knowledge of such limitation by the policy, and had no 
right to infer greater power from any uncertain signs. Held, that the 
compas were not responsible for an unauthorized waiver of payment 
by the agent. 


Devise to Trustees With Power to Sell—Death of One—Ex- 
ecution of the Power—Jurisdiction of Equity.— Long v. Soule 
etal. United States Circuit Court, Western District of Michigan. i) 
Chicago Leg. News, 33. Opinion by Withey, J. A devised lands to 
four trustees ‘‘to selland dispose of the same at private sale, on such 
terms as to them shall seem meet;” one of the trustees died, and an- 
other removed from the state ; a sale of the landto B was negotiated by 
the other two, with the assent of the one who was absent; aid the 
agreed consideration, and it was distributed in accordance with the terms 
of the will among the legatees ; the two resident trustees made a con- 
veyance of the lands to B, all of the parties concerned supposing at the 
time that such a conveyance was a valid execution of the power. The 
trustees were discharged by the order of the court, and B subsequently 
—the bill in this case praying a specific performance of the contract of 
sale by the heirs at law (who were also legatees under the will), and their 
grantees—Held, that if the non-execution of a power by trustees is 
occasioned by a misapprehension of the law, ignurance of the law must 
have been the sole occasion of the mistake in order to defeat the interfer- 
ence of a court of equity; and if the case involves other facts which 
present a case for relief, equity is vigilant to lay hold of them in order 
to protect rights. 2. That when a power is coupled with a trust which 
imposes upon the trustees the duty of executing it, equity will compel 
its execution in performance of the trust, when its aid is invoked by a 
person standing in a meritorious relation to the power. 3. That, in this 
case, all of the trustees having in legal effect, negotiated the contract of 
sale, the purchaser who has performed the contract on his part, is enti- 
tled to the aid of the court to compel its completion on the part of the 
others. 


Promissory Note-Effect of Statute Requiring Certain Words 
to be Contained in Note—Duty of Maker.—Pendar v. Kelly.— 
Supreme Court of Vermont, 15 Am. Law Reg. 511. Opinion by Barrett, 
J. Where a statute directs that any note or bill of exchangé “ given for 
a patent right,” shall contain those words in the body thereof, and makes. 
it a misdemeanor for any person to take a note for such consideration 
without the insertion of those words, the primary object of such statute 
is to enable the maker to defend for failure of consideration and to give. 
notice to future holders of his right todo so. Such a statute does not 
make the note itself illegal and void without those words, nor bring it 
within the rule that the infliction of a penalty upon an act makes it per 
se illegal and prevents it from being the foundation of a civil action. 
Hence, when the maker of a note for such consideration omits to have 
the words inserted, the failure uf consideration is no defence against an 
innocent holder for value. Note by the learned editor, the late Jud 
Redfield: ‘‘ The decision in the above case seems most waquaitidantiae 
It has long been an elementary pene in the law of negotiable paper, 
that mere illegality in the consideration could not be urged as a defence 
against a bona fide holder for value, and who derived title to the same while 
it was still current. There is indeed one exception to the rule where the 
statute declares the note void in the hands of all persons to-whom it shall 
come in the course of negotiation. This is the case in the English and many 
of the American statutes against gaming and usury, and some others, at 
the present day; Story on Promissory Notes, 42 191, 192, and notes. 
The defect here seems to have been in the statute, which, of course, the 
courts could not supply. Very likely the statute could not have been 
obtained with the declaration that security given upon such considera- 
tion should be held void in all hands. For it must be confessed that 
there is great tenderness manifested towards that class of thieves and 
robbers, who name their ill-gotten gains by any species of speculation. 
There seems to be a kind of regret felt that such men should find their 
gains turning to ashes in their hands. Few men, comparatively, feel 
prepared to condemn the dealing in any speculative commodities,and to 
stamp them with the brand of illegality. This may account for the 
defect in the statute. But the decision is most unquestionable. Stat- 
utes similar to the one referred to in the principe! case (which we take 
to be the parent of the absurd brood) have been passed recently in 
several of the states, and are beginning to produce their inevitable crop 
of litigation; but we believe the courts have uniformly given them the 
same construction—required alike by legal principles and common 
honesty—as in the foregoing opinion. See Zimmerman v. Rote, 75 
Penn. St. 188; Nebeker v. Cochran, 14 Am. Law Reg. wn. 8. 697. 
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Legal News and Notes. 


—WE learn from the Albany Law Journal that Mr. John F. Baker, of 
New York, is preparing a sig nays to “ Riddle’s Treatise on Supple- 
mentary Proceedings.” Mr. Buker is known to our readers both as an 
author, and a contributor to this journal. 


—WE oem ae the — of another Western legal publication, 
The Syllabi, published weekly by John B. West & Co., St. Paul, Min- 
nesota. It is local in its scope, and will be of value to the lawyers of 
that state, in supplying them with the decisions of their courts in ad- 
vance of the reports. 


—Tue Nutium Tempus Act.—Many of our readers may have ob- 
served during last session the frequent occurrence in the parliamentary 
notices, from day to day and week to week, of the mysterious words, 
“* Nullam Tempus (Ireland).”” Indeed, so often did these cabualistic ex- 
pressions adorn the column of notices, that home rulers construed them 
to mean “No time to attend to Ireland.” Now they appear at the 
head of chapter 37, which is defined to be “An Act to assimilate the 
Law in Ireland to the Law in England as to quieting Possessions and 
Titles against the Crown.” In effect the statute ordains that, in cases 
of lands held as against the crown, the maxim ‘* Nullum Tempus occurrit 
regt” is to be ae into the rule, ‘‘ Sexaginta anni occurrant regi.” 

The Law Journal. 


—Tue New York Tribune has the following: Washington, November 
6.—The following decision was rendered in the supreme court to-day: 
In the matter of Mrs. Belva A. Lockwood, for admission to practice as 
an attorney and counselor of this court. Upon the presentation of this 
application. the chief justice said that notice of this ing been pre- 
viously brought to his attention, he had been instructed by the court to 
announce the following decision upon it: By the uniform practice of 
the court, from its organization to the present time, and by the fair 
construction of its rules, none but men are admitted to practice before 
it as attorneys and counselors. This is in accordance with immemorial 
usage,in England, and the law and practice in ail the states until within 
a recent period, and the court does not feel called upon to make a change 
until such a change is required by statute, or a more extended practice 
in the highest courts of the states. After this announcement Mrs. 
Lockw: and friends withdrew. Mr. A. G. Riddle, who made the 
motion, ‘stated that Mrs. Lockwood had been a practitioner at the bar of 
the supreme court of the district for more than three years, and was 
therefore brought within the rule of the court in that respect. If 
females are not speedily admitted to the bar of every court in the coun- 
try, it will certainly not be for lack of importunity. 


—WITHIN a few days after the decease of Mr. Justice Quain, of the 
Queen’s Bench Division of the High Court of Justice, the English jour- 
nals record the death of Mr. Justice Archibald, of the Common Pleas 
Division. Judge Archibald was a Canadian, born in Nova Scotia in 
1817, but when quite young went to England, where he studied law. 
The vacancy in the Queen’s Bench Division has been filled by the ap- 
pointment of Mr. Henry Manisty,Q. C. The Solicitor’s Journal speaks 
as follows: ‘‘ We may be pace to congratulate Mr. Manisty on 
the circumstance that a will be the first judge to obtain the benefit of 
the provision in the Judicature Act, 1878, which removes the necessity 
of the burdensome outlay incurred in being made a serjeant-at-law, pre- 
senting rings, and giving the accustomed entertainment to the benchers 
of the new judge’s Inn. He. will also be the first common law judge 
who continues a member of his Inn, and the public will for the first 
time witness the novelty of a common law judge without the coif upon 
his wig. The origin of the rule that ju must be serjeants-at-law 

reviously to their elevation to the bench, as regards the Courts of 
aman Mees and Common Pleas, is very obscure. The earliest 
authority on the subject appears to be Sir John Fortescue, who says: 
‘No one, be he ever so well read or practiced in the laws, can be made 
a judge of the courts of the King’s Bench or the Common Pleas, which 
are the supreme ordinary courts of the kingdom, unless he be first 
called to be a serjeant-at-law.’ The practice seems to have been uni- 
form since the reign of Edward IIL, after whose accession there have 
beet scarcely any judges whose names do not appear in the list of ser- 
jeants. Int rt of Exchequer the practice is comparatively mod- 
ern ;, it is only since the twenty-first ard of Elizabeth that the puisne 
barons have created serjeants. Before that date the serjeants ranked 
before the barons of the Exchequer, but the rule of precedence was 
from that time reversed. Sir Nathaniel Lindley seems likely to be the 
last of the serjeants. No serjeant-at-law (other than a newly-appointed 
judge) has been created since 1868, in which year Serjeants Gor Sleigh, 

Sargood received the coif from Lord Cairns. No Queen’s serjeaut 

has been appointed since the promotion of Serjeants Shee and Wrang- 

ham, and on the death of Mr. Serjeant Manning, no fresh creation of a 

ueen’s ancient serjeant was made. The last selection of a judge from 

the ranks of existing serjeants occurred in the case of the late Mr. Justice 
Hayes in 1868.” 


—Tut Late Jupce Vortes.—We take the following interesting 
sketch of the “ay” 8 deceased judge of the supreme court of this state, 
from the St. Joe Herald: J Vories’ full name was Henry Monfort 
Vories. He was born cn the 25th of May, 1810, on his father’s farm in 
Henry county, Ken . His father was a land-holder, and owned 
onkidpausted’s teomn'tn ry county for many years. Young Vories 
was reared altogether to rural. pursuits, and lived with -his father without 


| interruption or absence from home until he reached his majority. His 
education was limited, as far as it was derived from schools, and the rich 
, Stores of information and knowledge which distinguished his riper man- 
hood were dug from books without the aid of any tutor, or the stimu- 
lation of the class-mate’s competition. He attended the common school 
in his own neighborhood when a boy, but never any other. In those 
early days Kentucky was very much a pioneer state, and the common 
school was indeed a backwoods institution, when contrasted with the 
free school of to-day. The school-house was a log cabin, and the rugged 
sports of frontier life were the ruling passion among the hardy boys of 
thatday. Books were dull. The three branches, reading, writing and arith- 
metic, were all his school afforded him. He never studied grammar in his 
school. He was emphatically the architect of | is own education, as he was 
of his own fortune. As a son, young Vories was faithful, and the rule of 
filial service until the period of minority had expired was as sacred to 
him as one of the commandments. He remained faithfully with’ his 
father until he was “twenty-one,” and on that day, having prepared to 
do so, and fixed his mind on a location, he bade good-bye this arents, 
roof and started for Hendricks county, Indiana. He located in Danville, 
the county seat, and began business for himself, trading in stock. He 
followed this business for about six years, and then began merchandising, 
which business he followed for several years. In Danville he lived just 
thirteen years. In the meantime he had married in Danville, and two 
children, a boy and a girl, were born of the marriage. But some years 
before his leaving Indiana, the boy, the younger of the children, died, 
and had also been soon followed to the grave by his mother. Mr. Vories 
was now a widower, with one child, the daughter. Before leaving Dan- 
ville he married his second wife, who survives him. The daughter by 
the first wife died not long after the removal of the family to Missouri. 
After eleven years of life in Indiana, Mr. Vories surrendered to his in- 
clinations to try the fortunes of a new country, and, like most of the 
immigrating or adventurous Kentuckians, his eye rested on Missouri, 
where the character of the institutions, the manners and customs 
of his native state, were strongly impressed, though the common- 
wealth was yet in its infancy, ard in 1 he left Danville and started 
with his family for the Platte Purchase. Of the trials and hard- 
ships he encountered in this new, wild land, and of his brave and 
honest struggle, he has himself spoken in the following sincere manner: 
**T came to Missouri from Indiana in 1844, the memorable year of the 
flood. I started with nothing, and arrived here with‘ess, and my family 
sick in the bargain. Sometime before leaving Indiana, on examining 
the map of the Platte country, I placed my finger in the bend of the 
Missouri river where St. Joseph was marked down, and where she now 
stunds, and said, ‘that shall be my home.’ I started for the new land 
of my hopes and arrived at last. in Clinton county. There I became sick 
from the fatigue and labors of the journey, and could proceed no farther. 
I was without money and almost destitute. An early settler of that 
country, known to many still living in St. Joseph, Mr. Bagley, took me 
and my family in his own house, giving us the best quarters he had, and 
took care of us while I was sick, Bis wife waiting upon me as tenderly 
as my own mother could have done. It was there, while lying sick, 
without having reached my journey’s end, that I first saw the face of my 
friend, now Judge James H. Birch. Dr. Essig had come to wait on me. 
I told him I had no money, and did not know when, if ever, I could pa 
him for his “pei queen ner services, and that unless he could give me his 
services without certainty of ever getting any pay, he had better not 
spend his time with me. He said he would do the best he could. The 
next morning who should come into my room but Judge Birch. I was 
in a very dilapidated condition, which he could not help observing, and 
he said to me, * You are a stranger here, and in straightened circum- 
stances, which I fully appreciate ; permit me to loan you some money.’ 
That was my first introduction to Judge Birch. I finally got into 
a cabin with my family. I could throw a dog through the cracks 
of the door. One of my children was sick, and one morning a 
blue-coated boy of the neighborhood, who had become acquainted with 
her, came to see her. That boy is now Hon. Willard P. Hall. After a 
while the time for court to sit came round. I wanted to go, but had no 
money. I owed a servant girl in the house fifty cents, and I was deter- 
mined not to let her go unpaid. One day old Bob Duncan came to me 
and asked me if I was going to court. I told him no; that my family 
was sick, and I didn’t want to leave them; besides, I had no money, but 
I didn’t want to tell any mure. He suspected the real trouble, and said, 
* Now, Vories, don’t you need a little money? Take this and go to court,’ 
and he handed me several good sized coins. I did go to court. The first 
fee I got was a horse, which I sold for $40. The next day I took the 
money and went to Plattsburg to see my friend Birch, I met Bela 
Hughes and told him my mission. ‘ Now, don’t look so down-hearted,’ 
said he. My hat was old and very dilapidated for a member of the legal 
profession, and Hughes noticed it, and said: ‘ Hold your head up. There 
are a good many people here, and the man who rides forty miles to pay 
a debt will succeed.’ Afterward I was for a brief moment captivated 
with the stories about California, and made a brief visit there. But I 
cvuld not stay. On my return I met the question on all sides, ‘What 
makes you come back?’ And I said to them, ‘The men I meet here, 
when I speak to them, stand about six inches closer to me than they do 
out there.’ I said to my partner in California, before leaving there, that 
if I knew that I would live only two years longer, und it would take‘me 
eighteen months to get back to Missouri, I would spend that eighteen 
months in getting home, just to live the other six among the people of 
Missouri. And now, all that I ask is that when it is all over, my grave 





issou 
may be the graves of my old benefactors.” 

‘And now it is alone. and his wish is to be gratified. He is to be laid 
among his old rs, to‘sleep there forever: 








